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QUESTION 

Pursuant to its employment contract with plaintiff, de¬ 
fendant sold and transferred twenty per cent of its stock 
to him with an agreement that upon termination of his 
services by death or for any other reason defendant had 
the option of redeeming the stock at a stipulated price, 
i.e. plaintiff’s cost plus twenty per cent of the accumu¬ 
lated earned surplus and profits. The question is whether 
the court below erred in holding that upon exercising 
its right of redemption of the stock after termination 
of plaintiff’s employment, defendant was excused from 
liability for paying the twenty per cent of earned surplus 
and profits as a part of the redemption price on the 
ground that plaintiff had not paid in full his note given 
as part of the purchase price of the stock. 
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Htriteh States QIxmrt at Appeals 

Fob the Distbict of Columbia Cibcuit 


No. 11,159 


Abthub 0. Wooldridge, Appellant 


v. 

Macintosh & Sheridan, Inc., a corporation, Appellee 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal by appellant, plaintiff below, from a 
judgment of the United States District Court for the 
District of Columbia, entered by the Court in favor of 
Macintosh & Sheridan, Inc., defendant below, denying 
the appellant, Arthur 0. Wooldridge, plaintiff below, re¬ 
covery under a personal service contract of October 28, 
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1946, marked as plaintiff’s exhibit No. 1 and received 
in evidence. (App. 72A). Jurisdiction was conferred on 
the Court below' by Section 306, Title 11, District of Co¬ 
lumbia Code, 1940 Edition. Jurisdiction of this appeal is 
conferred upon this Court by Sees. 1291, 1294, Tit. 28, 
U.S.C.A. 

STATEMENT OF THE CASE 

This is an action for breach of an employment contract 
and for an accounting of corporate profits. The defend¬ 
ant is a Delaware corporation and is the successor in 
business of a partnership previously conducted by Cecil 
D. Macintosh and Phil A. Sheridan, holders of eighty 
per cent of the issued and outstanding capital stock of 
the corporation. The plaintiff is a former officer and 
employee of the corporation, and prior to the making of 
the employment contract upon vrhich this action is predi¬ 
cated, was an employee of the predecessor partnership. 
The corporation w'as a distributor in the Washington area 
of various manufactured products. 

The defendant commenced business as a corporation on 
August 1, 1946 and on that date employed the plaintiff 
as Second Vice-President in charge of Sales, and as Sec¬ 
retary. (App. 37A) The employment contract was exe¬ 
cuted on October 28, 1946, but was made effective as of 
August 1, 1946, the date on which the plaintiff wras actu¬ 
ally employed. (Pltfs. Ex. 1 App. 72A) By its terms, 
in order to secure plaintiff’s services and cooperation 
and “to encourage his efforts on behalf of the business” 
defendant agreed to sell, and the plaintiff agreed to 
purchase, 100 shares, representing twenty per cent of the 
defendant’s authorized capital stock, for the sum of $250 
per share, or a total purchase price of $25,000, $1,000 
of which was to be paid in cash and the balance in the 
form of non-interest bearing notes payable over a period 
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of more than six years. The contract further provided 
that if the plaintiff died at any time or left the defend¬ 
ant’s employment for any reason, the 100 shares of stock 
purchased by plaintiff would be “redeemable” by the de¬ 
fendant at the plaintiff’s “cost plus one-fifth of the earn¬ 
ings to the last, previous quarterly closing, plus his 
[plaintiff’s] interest in accumulated surplus to such clos¬ 
ing” computed after provisions for all taxes. 

In furtherance of this contract, plaintiff paid defendant 
$1,000 in cash on October 28, 1946 and on October 31, 
1946 executed and delivered to defendant his note for 
$24,000, (Pltf’s Ex. 2, App. 73A) receiving in exchange 
therefor a stock certificate (Pltf’s Ex. 6 ) for 100 shares 
of stock which he endorsed and returned to the defendant 
to hold as collateral under the note. (App. 42A) The 
note provided that it should be paid in installments over 
a period of six years and that in event of default in 
payment of any installment, defendant had the right to 
sell the collateral and apply the entire proceeds of sale 
to plaintiff’s account. 

Plaintiff remained in the employ of defendant from 
August 1, 1946 up to and including July 1 , 1949. (App. 
37A) Of the total of six installments called for by the 
note, three fell due during the course of plaintiff’s em¬ 
ployment, i.e., on December 31, 1946; December 31, 1947; 
and December 31, 1948 respectively. These installments 
were not paid, the collateral held under the note was not 
sold by defendant, and no dividends were paid on the 
stock during the period of plaintiff’s employment although 
substantial earnings were accumulated. Messrs. Mac¬ 
intosh & Sheridan were defendants only other stockhold¬ 
ers throughout plaintiffs employ. (App. 63A) 

Plaintiff left the employment of the defendant on Julv 
1, 1949. (Pltfs Ex. 3 App. 74A; App. 37A) On July 
12, 1949, plaintiff made written demand on the defendant 
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for redemption of his stock under the terms of the con¬ 
tract of October 28, 1946, requesting refund of the $1,000 
cash paid, cancellation of the $24,000 note, and payment 
of one-fifth of the earnings from August 1, 1946 through 
June 30, 1949. (Pltf’s Ex. 4, App. 75A). 

On August 10, 1949, defendant offered in writing to 
redeem plaintiff’s stock “pursuant” to its option under 
the contract of October 28, 1946. It offered to pay plain¬ 
tiff the sum of $1,000 and to cancel plaintiff’s note in the 
amount of $24,000, it being stated that the acceptance of 
the offer was not to prejudice either party’s rights in 
the controversy then existing regarding the one-fifth of 
the earnings of the corporation as set* out in the contract 
dated October 28, 1946. (Pltf’s Ex. 3, App. 74A). This 
offer was accepted by plaintiff The $1,000 in cash was 
thereupon refunded and his $24,000 note was marked 
“cancelled” and returned to him . (Pltf’s Ex. 2, App. 73A). 

The plaintiff claims that the defendant had the option 
of redeeming his stock upon termination of his services; 
that it exercised this option on August 10, 1949; that 
the stipulated redemption price was his cost ($1000.00 in 
cash and the collateral note for $24,000) plus one-fifth 
of defendant’s net earnings after taxes from August 1, 
1946 through June 30, 1949; that he has received the 
$1,000 in cash and the cancelled note for $24,000 but that 
defendant still owes him the balance of the redemption 
price, namely, one-fifth of the net profits ($52,103.07) 
through June 30, 1949, or $10,420.61 plus interest. 

Plaintiff contends that his right to one-fifth of accumu¬ 
lated earnings on redemption is in no way conditioned 
on the note having been paid and that there was no de¬ 
fault on the note in view of defendant’s legally binding 
agreement to extend the due dates of installments on the 
note. 
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He further contends that defendant’s continued em¬ 
ployment of him, its failure to foreclose on the collateral 
on the note, and its redemption of the stock “pursuant 
to the contract” of October 28, 1946, estop defendant 
from relying on any alleged default by plaintiff as the 
basis for refusing to pay him as part of the redemption 
price, one-fifth of the earnings accumulated by defendant 
during his employment. 

The defendant contends that plaintiff’s right to twenty 
per cent of defendant’s accumulated earnings was de¬ 
pendent on payment of the note in full, and hence that 
plaintiff’s failure to pay the note in full vitiates his right 
to any share of the net profits on redemption of his stock. 
Incidentally, the defendant further contends that if plain¬ 
tiff has a right to any of the net profit, the net profit 
as of June 30, 1949 should be reduced $3,000 by reason 
of a claim (the Davidson claim) on which it denied all 
liability in 1949 but which it settled in 1950 (the year 
after plaintiff left defendant’s employment). It also con¬ 
tends that plaintiff left defendant’s employment on June 
30, 1949 and that if plaintiff is entitled to share in any of 
defendant’s profits, it is only in the net profits as of 
March 31, 1949, after deducting the $3,000 claim settled 
in 1950. 


STATEMENT OF POINTS 

1. The court erred in the following rulings on the evi¬ 
dence: 

A. The court erred in admitting irrelevant evi¬ 
dence offered by defendant relating to facts antedat¬ 
ing execution of the contract. 

B. The court having admitted defendant’s evi¬ 
dence as to the circumstances surrounding the execu¬ 
tion of the contract, erred in excluding similar evi¬ 
dence offered by the plaintiff. 
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C. The court erred in excluding evidence offered 
by plaintiff of defendant’s agreement to extend the 
time for payment of installments on the note. 

2. The court erred in the following findings of fact 
which were clearly erroneous, being either without sup¬ 
port of any evidence or against the substantial weight 
of the evidence: 

A. The court erred in finding that “it was the in¬ 
tention of the parties that the plaintiff was to pay 
the note in the lull amount of $24,000 in order to be¬ 
gin to share in the profits of the corporation under 
the agreement”; and in finding that the contract “was 
dependent upon the payment in full of the note”. 

B. The court erred in finding that the note and 
contract were “one agreement between the parties 
and the terms of each were dependent on the other”. 

C. The court erred in finding that plaintiff “sur¬ 
rendered” his stock to the defendant on September 
4, 1946. 

D. The court erred in finding that “the plaintiff 
performed minor duties for the defendant” from 
June 15 to June 30, 1949, and that plaintiff left de¬ 
fendant’s employ on June 30, 1949. 

E. The court erred in its finding that defendant’s 
earned surplus to March 31, 1949 was $35,374.99 and 
to June 30, 1949, $49,103.07. 

3. The court erred in failing to include the following 
facts in its findings, all of which were necessary to proper 
conclusions of law: 

A. The court erred in failing to find that the con¬ 
tract of October 28, 1946 was incident to and a part 
of the employment arrangement with plaintiff. 



B. The court erred in failing to find that there 
was no demand made by defendant on plaintiff for 
payment of installments on the note and in failing 
to find that the stock held as collateral under the 
note was not sold as authorized by the note. 

C. The court erred in failing to find that plaintiff 
w r as the outright owner of the stock subject only to 
its being held as collateral and that plaintiff had the 
right to vote same and receive all dividends thereon. 

4. The court erred in its conclusions of law: 

A. The court erred in its conclusion that the con¬ 
tract of October 28, 1946 between the plaintiff and 
the defendant was breached by the plaintiff by his 
failure to make payment of installments on the note 
of October 31, 1946 prior to his termination of em¬ 
ployment ; and that any such breach, if it existed, per¬ 
mits defendant to avoid liability for paying plaintiff 
one-fifth of defendant’s net earnings as part of the 
redemption price of his stock. 

B. The court erred in its failure to conclude that 
defendant is estopped from setting up plaintiff’s al¬ 
leged default in the payment of the note as a defense 
to his action on the employment contract for his 
twenty per cent interest in accumulated earnings on 
redemption of his stock. 

5. The court erred in entering judgment in favor of 
defendant. 

SUMMARY OF ARGUMENT 
I 

The contract is not ambiguous. Therefore, the admis¬ 
sion in evidence of facts and events antedating execution 
of the contract in order to explain the meaning thereof 
was a violation of the parol evidence rule. (Point 1A) 
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n 

If the contract is in fact ambiguous, all evidence bear¬ 
ing on the intention of the parties should have been ad¬ 
mitted. It was, therefore, error for the court to admit 
defendant’s, and to exclude plaintiff’s evidence of facts 
bearing on the intention of the parties and the nature of 
the contract. (Points IB and C) 

m 

The exclusion of evidence of defendant’s oral extension 
of payments -which fell due on plaintiff’s note was con¬ 
trary to law and prejudicial to plaintiff. (Point 1C) 

IV 

Certain of the findings of fact are without any sup¬ 
port in the evidence and others are against the substan¬ 
tial weight of the evidence. Where the findings of fact 
by the trial court are clearly erroneous, they must be set 
aside. (Points 2A through E) 

V 

The court erred in failing to include in its findings 
certain facts essential to proper conclusions of law. 
(Points 3A through C) 

VI 

The court erred in its conclusion of law denying de¬ 
fendant’s liability to pay plaintiff twenty per cent of de¬ 
fendant’s net profit upon exercising its right of redemp¬ 
tion of the stock. Defendant is estopped by reason of 
its continued employment of plaintiff after his default on 
the note, its failure to foreclose on the collateral held 
under the note upon default, and by the exercise of its 
option to redeem the stock, from now setting up plaintiff’s 
default as a basis for denying liability to pay plaintiff 
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twenty per cent of its net profits as part of the redemp¬ 
tion price of his stock. (Points 4 and 5) 

Introduction to Argument 

It is of primary importance that the court have a 
thorough understanding of the nature of the contract in¬ 
volved. The contract of October 28, 1946 (PltPs Ex. 1, 
App. 72A) was not merely a contract for the sale of 
stock. It was Jin employment contract—an incentive ar¬ 
rangement—a device for encouraging plaintiffs efforts on 
behalf of the business, as Sales Manager. The net result 
was to provide a means by which plaintiff could share in 
the earnings of the business to the extent of twenty per 
cent of the net profits after taxes. 

The contract makes it clear that it was plaintiff’s 
services, not his capital, which were needed by the busi¬ 
ness and which the contract was devised by defendant to 
obtain. The two key provisions are as follows: 

“"Whereas, Macintosh & Sheridan, Inc. is desirous 
of securing the services and cooperation of Arthur 
O. Wooldridge and in connection with the securing 
of such services the corporation is willing to sell 
Wooldridge a one-fifth interest in the capital stock 
of the corporation. 

• • • • 

“It is understood and agreed also that the pur¬ 
chase price of this stock is the full value of the stock 
at the date of purchase and there is nothing in con¬ 
nection with this sale in any way amounting to any 
remuneration to Wooldridge, the purpose of the 
agreement being to give Wooldridge an interest in 
the business to further encourage his efforts on be¬ 
half of the business” (Emphasis added) 

The same facts are clearly set forth in the minutes of 
the meeting of defendant’s Board of Directors at which 
the contract was authorized (Pltf’s Ex. 5, App. 76A). 
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The court excluded evidence relating to the origin of 
plaintiff’s employment and this error is discussed under 
Point II infra. He was employed on August 1, 1946 
under an oral agreement at a salary of $10,000 a year. 
His position was that of Second Vice-President and Sec¬ 
retary, in charge of Sales. This arrangement was to be 
supplemented by the profit sharing agreement incorpo¬ 
rated in the contract of October 28, 1946 which, by its 
terms, was effective as of August 1, 1946. This arrange¬ 
ment was to replace the commission basis on which 
plaintiff had been working for the partnership prior to 
August 1, 1946. 

The trial court failed to view this as a profit sharing, 
employment contract. It apparently looked upon the con¬ 
tract purely and simply as a contract to sell stock. Prej¬ 
udicial and serious error was committed by receiving 
unconnected and irrelevant evidence offered by defendant 
concerning prior transfers of stock to the two partners 
who changed the form of their business to a corporation 
as of August 1, 1946 and took stock therein for their 
partnership assets. (See Point I infra) 

Employee incentive plans—profit sharing plans—regard¬ 
less of the form they may take are looked upon with 
great favor by the law and society. They are regarded 
as an excellent media for promotion of the general wel¬ 
fare and success of business enterprise. They are en¬ 
couraged by legislation and by the courts. 

In Gallin v. National City Bank, 273 N.Y.S. 87, 113 
(Sup. Ct. N.Y. 1934) the court referred to the favor with 
which such incentive plans are looked upon in the law. 
It said (p. 113): 

“Predetermined incentive compensation to corpo¬ 
rate officers based on a share of profits in addition 
to salary has been an accepted and widespread prac¬ 
tice both in the United States and Europe during the 
past twenty years or more. No question is raised in 
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the books but that a corporate officer may be paid a 
percentage of profits (see numerous cases cited in 
L.R.A. 1915 D, page 638 et seq.), and that such com¬ 
pensation, contingent upon net earnings, is a cost of 
the enterprise and not a distribution of funds ex¬ 
clusively allocated to stockholders. Such plans, if 
fair and not oppressive, have received both judicial 
and economic approval. Yale Law Journal, vol. 41, 
1931, p. 109 et seq.; Idem., vol. 42, 1932-33, p. 419 
et seq.; Harvard Law Review, March, 1933, vol. 46, 
p. 828 et seq.; Central Law Journal, vol. 86, 1918, p. 
208 et seq.; Seitz v. Union Brass & Metal Mfg. Co., 
152 Minn. 460, 189 N.W. 586, 27 A.L.R. 293, 300 et 
seq.” 

Managerial profit-sharing has firmly established itself 
in the American business scene during the last twenty or 
thirty years. See p. 20, Corporate Executives Compen¬ 
sation, 1942 by George T. Washington. 

“• * * schemes to stimulate executive initiative by 
cash bonuses or rights to purchase stock at preferen¬ 
tial prices have received both judicial and economic 
benediction as a recognition of the contribution of 
management to profits.” 46 Harvard Law Review, 
828 (1933). 

See also Washington, The Corporate Executive and His 
Profit Sharing Contract, 50 Yale L.J. 35, 37 (1940); Wil¬ 
liam S. Gray Co. v. United States, 35 F (2d) 968, 974 
(Ct. Cl. 1925). 

It is in the light of the foregoing that this appeal must 
be considered. The trial court never appeared to under¬ 
stand the case. Instead of permitting counsel to try the 
case in an orderly manner, the court was irritable and 
impatient during the trial. It discouraged testimony by 
plaintiff and cut plaintiff's counsel short in any attempt 
to explain plaintiff’s theory of the case. The court did 
not permit counsel to make an opening statement so 
that the case could be properly laid before the court 
and rulings on the evidence made with an adequate under- 



12 


standing of what the evidence offered was intended to 
establish. 

With this background in mind, we believe this court 
can better understand the argument below as to the 
prejudicial errors committed by the trial court in ruling 
on the evidence and in its findings of fact and conclu¬ 
sions of law. 


ARGUMENT 

I 

The Contract Was Not Ambiguous. It Unequivocally Re¬ 
quired Defendant To Fay Plaintiff Twenty Per Cent 
of Its Net Earnings As Part of the Redemption 
Price of His Stock. Facts and Events Antedating 
Execution of the Contract Admitted As Part of De¬ 
fendant’s Case Were Irrelevant to the Issues in the 
Case, Were Prejudicial to Plaintiff, and in Violation 
of the Parol Evidence Rule. 

The trial court permitted defendant to introduce evi¬ 
dence as to the consideration paid by the only other two 
stockholders for their stock. This evidence consisted of 
the opening balance sheet of the defendant corporation at 
the time it took over the assets from the partnership, 
(Def. Ex. 1, App. 79A) and the testimony of the de¬ 
fendant’s auditor relative thereto. (App. 54A et seq). 
Plaintiff’s objection on the ground that it violated the 
parol evidence rule and was immaterial to the issues was 
overruled. (App. 54A et seq). In justification of its rul¬ 
ing, the court said (App. 55A): 

“• • # I thought that Mr. Lynch said, in answer 
to an inquiry by the Court earlier, that he proposed 
to offer this evidence to show that both Mr. Mac¬ 
intosh and Mr. Sheridan actually put in something 
in the nature of assets into the corporation: $28,000, 
I think he said, in cash, and some $50,000 or $60,000 
in accounts receivable. 
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“The purpose of that proffer, I understood him to 
say at that time, was to show that if they were put¬ 
ting in money or accounts receivable themselves, and 
they expected Mr. Wooldridge to pay for the stock 
that he was buying, and the stock was not paid for, 
they were not going to give him five per cent of the 
business. Isn’t that right?” 

See also the previous discussion of this proffer. 
(App. 34A). 

Plaintiff’s purchase of stock did not take place until 
October 28, 1946. There was no connection between that 
purchase and the prior issuance of stock to defendant’s 
other tw r o stockholders. They w^ere the owners of the 
business. They had conducted their business as a part¬ 
nership and upon changing its form to a corporation they 
exchanged all of their partnership assets for eighty per 
cent of the authorized stock of the corporation. Plaintiff 
was an employee of the partnership and became an em¬ 
ployee of the corporation in the capacity of Vice-Presi¬ 
dent, Secretary and Sales Manager. The sale of stock to 
him was to provide a means by which he could share in 
the profits to the extent of one-fifth. The business did 
not need capital. All of the necessary capital was trans¬ 
ferred to the corporation when Messrs. Macintosh and 
Sheridan contributed their former partnership assets to 
the corporation in exchange for corporate stock. It then 
needed plaintiff’s services, and this is what the contract 
was devised to and did obtain for the benefit of the cor¬ 
poration. 

The evidence objected to by plaintiff w’as not relevant 
to the issues here. There is no logical connection be¬ 
tween this transfer of assets and the sale of stock to 
plaintiff. Furthermore, since the defendant elected to 
exercise its option to redeem the stock “pursuant to the 
contract”, there was but one issue in the case, i.e., what 
price defendant was required to pay upon redemption of 
the stock. There is no ambiguity in the contract as to 
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what the redemption price was to be in the event de¬ 
fendant exercised its right of redemption. It provided: 

“It is further understood and agreed that in the 
event Wooldridge leaves the employment of the cor¬ 
poration for any cause or in case of his death, his 
stock is redeemable by the corporation at his cost, 
plus one-fifth of the earnings to the last previous 
quarterly closing, plus his interest in accumulated 
surplus to such closing, his interest in earnings to be 
computed after provision for all taxes both District 
and Federal.” (emphasis added) 

This redemption price is clearly affirmed in the minutes 
of the meeting of the Board of Directors authorizing the 
contract. (Pltf’s Ex. 5, App. 76A). 

The issue in the case was not what other rights, if any, 
defendant had and did not exercise but rather what price 
it was required to pay, having elected to exercise its 
option to redeem. Evidence relative to what defendant’s 
other stockholders paid for their stock could have no con¬ 
ceivable bearing on this issue. It was pure speculation 
by counsel for defendant (indulged in also by the trial 
court) that “if they [the former partners] were putting 
in money or accounts receivable themselves” * • • “they 
expected Mr. Wooldridge to pay for the stock that he 
was buying”. (App. 55A). 

The only theory on which this evidence could have been 
admitted was that the written agreement into which the 
parties entered was believed by the court to be ambigu¬ 
ous, and hence that resort to parol evidence was neces¬ 
sary in order to determine whether it was their intention 
that the plaintiff should participate in the profits of the 
enterprise upon redemption of his stock in the event that 
his employment terminated before the note was paid. It 
is abundantly clear, however, from the terms of the con¬ 
tract, the authorization of the contract by the Board, and 
the accompanying note, that these contingencies were fully 
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anticipated by the parties. They anticipated that divi¬ 
dends might be paid before the note was paid, yet trans¬ 
ferred legal title to the stock to plaintiff (11 Fletcher, 
Encyl. of Corps., Sec. 5377; Stevens on Corps. (1949) p. 
525; Title 29 D. C. Code, Sec. 222) thereby subjecting 
him to all the liabilities and bestowing upon him all of the 
rights of a stockholder, including the right to receive 
twenty per cent of all dividends declared; and this fact 
was acknowledged in the minutes of defendant’s Board 
meeting (Pltf’s Ex. 5, App. 76A). Second, it was an¬ 
ticipated that the plaintiff’s services might be terminated 
by death or otherwise, and accordingly it w^as provided 
that in such event the defendant could redeem the stock 
at a stipulated price which was to include twenty per cent 
of profits (this being nothing more nor less than a lump 
sum payment of dividends). Finally, it was anticipated 
that the plaintiff might default on his note and, therefore, 
it was provided that the defendant corporation should, 
in such case, have the right to sell the stock, the entire 
proceeds being required to be credited to plaintiff’s ac¬ 
count, to apply against his debt on the note with the 
surplus to accrue to him. 

If the stock had been sold, it is probable that the full 
book value ($25,000 plus one-fifth of accumulated earn¬ 
ings) would have been realized. The corporation was 
earning a substantial return on the capital investment as 
is witnessed by the fact plaintiff’s twenty per cent share 
of profits over less than three years was nearly $11,000 
on stock which cost him $25,000. Had the stock been sold 
and book value received, plaintiff’s account was required 
to be credited with the entire proceeds of sale which, 
under such circumstances, would be a sum equal to $25,- 
000 plus one-fifth of the accumulated earnings. 

To say, therefore, that the contract is ambiguous is 
simply to ignore its plain provisions. This, however, is 
precisely what the court below has done. The court per- 
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mitted the defendant to prove that the other two stock¬ 
holders had paid for their stock by contributing assets 
of their former partnership to the newly created corpora¬ 
tion. There was, of course, no logical connection between 
this transfer of assets and the subsequent sale of stock 
to the plaintiff or between the rights which these stock¬ 
holders acquired as the result of their transfer and those 
which the plaintiff acquired by his purchase. So even 
assuming that the contract is ambiguous, the evidence ad¬ 
mitted, without more, did not prove anything at variance 
with its provisions or supply anything not dealt with in 
it. Its reception, however, was nonetheless prejudicial to 
the plaintiff's case, for on the basis of this evidence, the 
court concluded that because the other stockholders had 
paid for their stock, it was the intention that the plaintiff 
should pay for his before he could share in the profits 
upon redemption of his stock. The evidence was prof¬ 
fered for the purpose of providing a basis, however 
imperfect, for this conclusion (App. 32A; 55A). Its re¬ 
ception was objected to because it was irrelevant, because 
it might, therefore, prove confusing to the court, and be¬ 
cause it might result in false conclusions at variance with 
the terms of a written instrument. 

For the purpose of ascertaining the intent of contract¬ 
ing parties, the terms of the contract itself are, of 
course, the primary source of interpretation. 

“A contract is ambiguous if, and only if, it is 
reasonably or fairly susceptible of different construc¬ 
tions; it is not ambiguous if the court can determine 
its meaning without any guide other than a knowl¬ 
edge of the simple facts on which, from the nature of 
language in general, its meaning depends. 17 C.J.S., 
Contracts, Sec. 294, and cases there cited. Contracts 
are not rendered ambiguous by the mere fact that 
the parties do not agree upon their proper construc¬ 
tion. [citing cases] An ambiguous contract is one 
capable of being understood in more senses than one; 
an agreement obscure in meaning through indefinite- 



17 


ness of expression, or having a donble meaning, [cit¬ 
ing cases] A 'possibility of doubt is not sufficient, for 
it is out of such possibilities that controversies arise . 
It is the duty of the court to ascertain by judicial 
interpretation, not whether a doubt may be asserted, 
but 'whether any ambiguity really exists.” (emphasis 
added) Whiting StoJcer Co. v. Chicago Stoker Corp., 
171 F 2d 248, 250 (CCA 7, 1949) (cert, denied, 337 
U.S. 915). See also Wm. J. Lemp Brewing Co. v. 
Enis Brewing Co., 164 F 2d 290, 291 (CCA 7, 1947) 
(cert, denied, 333 U.S. 863); Simpson Bros. v. Dis¬ 
trict of Columbia, 73 F. Supp. 858 (D.C. D.C. 1947). 

The court’s views as to the ambiguity of the contract 
were not consistent throughout the trial. Defendant’s 
evidence relative to the price paid for its stock by its 
other stockholders, was admitted over plaintiff’s objection 
that the contract wras unambiguous. The court said (55A). 

“I will say this about the contract. I am very 
glad present counsel did not prepare it, but it is 
certainly not drawn in a clear fashion.” 

Earlier in the trial, during presentation of plaintiff’s 
case, the court expressed the view’ the contract was not 
ambiguous. In sustaining defendant’s objection to plain¬ 
tiff’s proposed testimony of his conversation with Mac¬ 
intosh and Sheridan as to why they formed the corpora¬ 
tion, the court said (App. 38A): 

“I "will sustain the objection. The agreement speaks 
for itself ”. (emphasis added) 

The controlling evidence w’as the contract. Defendant’s 
evidence of the cost of stock issued to others than plain¬ 
tiff w’as irrelevant and highly prejudicial. Finding No. 
21 was that “it w’as the intention of the parties that the 
plaintiff was to pay the note in the full amount of $24,- 
000.00 in order to begin to share in the profits of the 
corporation * * Finding No. 22 by the court (App. 
25A) w’as that “The agreement of October 28, 1946, was 
dependent upon the payment in full of the note of October 
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31, 1946’’. (emphasis added). These findings could 
been based on no other evidence than the irrelevant, im¬ 
properly admitted evidence that other stockholders had 
contributed assets equalling the total value of stock issued 
to them. 

The prejudicial error of admitting and considering this 
evidence provides ample basis for reversal of the judg¬ 
ment below. 

n 

If the Contract Is In Fact Ambiguous, All Evidence Bear¬ 
ing on the Intention of the Parties Should Have Been 
Admitted. It Was, Therefore, Error for the Court 
to Admit Defendant’s and to Exclude Plaintiff’s Evi¬ 
dence of Facts Bearing on the Intention of the Par¬ 
ties and the Nature of the Contract. 

As stated under Point I, supra, the trial court, over 
plaintiff’s objection, admitted evidence offered by defend¬ 
ant of facts antedating the contract of October 28, 1946. 
However, on defendant’s objection, it refused to admit 
evidence offered by plaintiff of facts antedating the con¬ 
tract and of events occurring after execution thereof 
which would have had direct bearing on the intention of 
the parties. 

The court refused to permit plaintiff to testify relative 
to a conversation he had with Messrs. Macintosh and 
Sheridan prior to their formation of the corporation. 
(App. 38A). The nature of the testimony to be offered 
was explained earlier in the trial (App. 33A) 

Had he been permitted to do so, plaintiff would have 
testified as follows: 

That Messrs. Macintosh and Sheridan had told him 
in June of 1946 that they wanted him to stay with 
them as Sales Manager but that instead of continu¬ 
ing on a commission basis, they preferred that he 
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take a salary and a share in the profits of the busi¬ 
ness; that they had discussed the matter with their 
counsel, Mr. McCawley, who had advised them to 
incorporate the business so as to protect plaintiff and 
themselves from unlimited liability; that they were, 
therefore, forming the corporation solely to bring 
plaintiff into the business as Sales Manager on the 
basis of a guaranteed salary of $10,000 per annum 
and a twenty per cent interest in the net profits. 

Had the court not excluded this line of testimony, plain¬ 
tiff would also have introduced those portions of deposi¬ 
tions taken in pretrial proceedings (proffer of which was 
explained earlier (App. 33A)) wherein Mr. Sheridan testi¬ 
fied that he and Mr. Macintosh had such a conversation 
with plaintiff in the office of Mr. McCawley, their attor¬ 
ney. He said (p. 29 Dep. of Phil A. Sheridan): 

“Yes, Mr. Macintosh and I decided we would bring 
Mr. Wooldridge in with us; then he would have more 
of an interest in the company; that he was a hard 
worker; he was entitled to a fair exchange for his 
effort.” 

Mr. Macintosh when asked why plaintiff was taken into 
the corporation, said (p. 6 Dep. of Cecil D. Macintosh): 

“Well, so that he could be of help to us. We could 
use him/ 7 

Certainly, even though plaintiff believed the contract 
was not ambiguous and was willing to rest on it, if the 
court felt the contract was ambiguous as to that portion 
relating to the liability of the company to pay Wooldridge 
twenty per cent of the net profits on redemption of his 
stock, this evidence should have been admitted. It bore 
directly on the intention of the parties and the nature of 
the contract. The same cannot be said for the evidence 
discussed under Point I, supra , which the court did ac¬ 
cept and which had no relation to the contract or to the 
intention of the parties in entering into it. 
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The court also refused to permit plaintiff to testify 
relative to conversations which he had with Messrs. Mac¬ 
intosh and Sheridan at the end of 1946 when the first 
installment on his note was due, and again in 1947 when 
the second installment became due. (App. 38A-39A). 
Proffer of this evidence was made earlier in the trial at 
which time the court agreed to accept the proof. (App. 
36A) The court excluded this evidence on the ground 
that no extension of those payments could have effectively 
been made except by official action of the Board of Di¬ 
rectors. The pertinent parts of the record are as follows 
(App. 38A): 

“The Court: Of course, even so, the corporation 
is a separate entity and the directors or officers of 
the corporation are not the corporation. If there is 
going to be any waiver of any provisions of payment, 
then I should say that the only way that that could 
be done would be by act of the corporation; and the 
only way that that can be worked out is by a meeting 
of the board of directors and an action taken thereon. 

“Mr. Sharp: Normally, that would be the wav, 
Tour Honor. But wffiere you have a corporation 
which is the alter ego of the individuals, these pur¬ 
ported meetings held, reported in these minute books, 
were never actually held. The minutes were pre¬ 
pared and put under Mr. Wooldridge’s nose to sign, 
but the meetings never in fact took place, because the 
three men w~ere together each day, every day. 

“The Court: I am not going into that. I will 
exclude it.” 

Had the plaintiff been permitted to testify, he w'ould 
have testified as follow’s: 

That at the end of 1946 after the financial results 
of the year’s operations had been ascertained, he 
talked writh Mr. Macintosh and Mr. Sheridan; that 
he told them the $1,000 payment on the note was due 
and asked them if they intended to pay a dividend 
so he could pay the installment; that they both said 
they didn’t want to pay a dividend at that time and 
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that he need not make the payment on the note; that 
if he would go ahead working as he had he could 
take care of the note later when dividends were de¬ 
clared; that no dividends were declared during the 
year and that about a year later when the installment 
of December 31, 1947 became due, he again talked 
with Mr. Macintosh, President of defendant corpora¬ 
tion, who again told him he did not want to declare 
a dividend as the Government would take too much 
of it and that if plaintiff would go ahead on his job, 
he did not need to make this or any other payment 
on the note until dividends were paid. 

This evidence was offered not only to throw light on 
the intention of the parties, but to establish a legally 
binding extension of the due dates of the installments. 
The fact such an extension took place is discussed in 
Point III, infra. This evidence unquestionably would 
have tended to show that the real owners of the business 
were not interested in plaintiff’s money but only his 
services and that they did not regard his payments 
on the note as a sine que non to his eventual realization, 
in one form or another, of his share of the profits. 

If a written contract is so ambiguous or obscure in its 
terms that all contractual intent of the parties cannot be 
understood from a mere inspection of the instrument, 
extrinsic evidence of the subject matter of the contract, 
of the relations of the parties to each other, and of the 
facts and circumstances surrounding them when they 
entered into the contract, may be received to enable the 
court to make a proper interpretation of the instrument. 
Lowrey v. Hawaii, 206 U.S. 206, 216 (1906); Bogle v. Gas- 
sert, 149 U.S. 17, 24 (1892); Bailey v. Hannibal & St. J. 
Railway Co., 17 Wall. (U.S.) 96, 106 (1872). 

Furthermore, the court having admitted defendant’s 
parol evidence on the ground it bore on the intention of 
the parties, had no right to exclude the introduction by 
plaintiff of similar evidence. Pathe Exch. v. Miller, 1921, 
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278 Fed. 997, 1000; 51 App. D.C. 284, 287 (1922); H. Her- 
furth Jr., Inc. v. UJS., 85 F 2d 719, 723; 66 App. D.C. 220 
(1936). 

m 

The Exclusion of Evidence of Defendant’s Oral Extension 
of Installments Which Fell Due on Plaintiff’s Note 
Was Contrary to Law and Prejudicial to Plaintiff. 

As pointed out under Point II, supra, the court ex¬ 
cluded testimony relative to plaintiff’s conversation with 
Messrs. Macintosh and Sheridan in which they agreed 
to extension of the payments due on the installment note. 
The court’s theory apparently was that no extension could 
be effective unless approved by the Board of Directors. 

However, this evidence had a direct bearing on the in¬ 
tention of the parties upon original execution of the note 
and contract and should have been admitted for that pur¬ 
pose alone. Of even more importance, however, it was 
legally sufficient to support a finding that the due dates 
of installments on the note were effectively extended and 
that the result was to make the installments payable when 
dividends were paid. 

It is within the apparent or ostensible authority of of¬ 
ficers of a corporation to extend the dates on which ac¬ 
counts and notes are otherwise due. Certainlv, the cor- 
poration should be estopped from denying that authority 
when it was exercised by the owners, who were the real 
directors and officers. Wooldridge had no real authority 
in the corporation. He was an officer and director for the 
convenience of Messrs. Macintosh and Sheridan, subject 
strictly to their control as an employee. A corporation 
is bound by the acts of its officers acting within the ap¬ 
parent scope of their authority. The officers have the 
right to hire and fire employees. Defendant’s officers ob¬ 
tained Wooldridge’s agreement to continue his employ- 
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ment as consideration for the extension of the due dates 
of the installments on the note. How can Messrs. Mac¬ 
intosh and Sheridan now be permitted to hide behind 
the shell of their corporate enterprise, and deny the au¬ 
thority under which they acted, on the basis that their 
acts were not performed in a formal Board meeting. 

A corporation which, by its voluntary act, places an 
officer in such a position or situation that persons of ordi¬ 
nary prudence, conversant with business usages and the 
nature of the particular business, are justified in assum¬ 
ing that he has authority to perform the act in question 
and deal with him upon that assumption, is estopped as 
against such persons from denying the officers or agents 
authority. Creswel v. Lanahan, 101 U.S. 347, 351 (1879); 
Merchants Nat. Bank v. State Nat. Bank, 10 Wall (U.S.) 
604, 664 (1820); Zabriskie v. Cleveland C . & C. R . Co., 
23 How. (U.S.) 381, 398 (1851); and see aimotation 36 
Am. St. Rep. 186. 

The due date of a payment on a note may be extended 
by oral agreement where, as here, the extension is sup¬ 
ported by a consideration. See 8 Am. Jur., Bills & Notes, 
Sec. 291. The rule is set forth in 10 C.J.S., Bills & Notes, 
Sec. 265 (c) as follows: 

“It is well settled that the time of payment of a 
bill or note may be extended by an oral agreement, 
as this does not in any way violate the rule excluding 
parol evidence to contradict, add to, or vary a writ¬ 
ten contract, the evidence not being admitted for this 
purpose, but to prove a new agreement.” 

Wooldridge was told he need not make payments on 
his note until dividends w~ere paid if he would continue 
his employment as Sales Manager. He was free to termi¬ 
nate his services at any time. However, he continued his 
services and they resulted in the accumulation of sub¬ 
stantial additional net profits in which he was entitled 
to a share. 
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An agreement to continue in employment is adequate 
consideration for an agreement to extend the time for 
payment of: a note. Lanahan v. Clark, 1924, 279 Pa. 297, 
301; 123 ML 798. 

In the Lanahan case the court said (p. 799): 

“In consideration of the maker of the notes ‘con¬ 
tinuing to apply himself to employment with the 
plaintiff’ • * • plaintiff agreed ‘to extend indefinitely 
the time for payment of the said notes’. * * * Plain¬ 
tiff’s alleged agreement with the maker ‘to extend 
indefinitely’ the time for payment of the said notes, 
legally extends it for a reasonable time (North Perm. 
Bk. v. Whetstone, 272 Pa. 519; 116 Atl. 511) which, 
under the circumstances, would normally be held to 
have ended when the maker left plaintiff’s employ.” 

We believe a legally effective extension of the due dates 
of payments resulted and that it was reversible error 
for the trial court to have excluded evidence relative 
thereto. 

The mere fact that the conversations between Messrs. 
Wooldridge, Macintosh and Sheridan did not take place 
in a Board meeting did not provide a proper basis for 
excluding this evidence. The officers to whom Wool¬ 
dridge talked were the only other officers and directors; 
they were the real owners of the business; they wnre his 
employers. Counsel for plaintiff offered to prove through 
plaintiff’s testimony (App. 39A) that all corporate busi¬ 
ness among the stockholders and directors wras carried 
on in informal discussions just such as these; that no 
formal corporate meetings as such w y ere ever held; that 
from time to time the defendant’s accountant prepared 
minutes of purported meetings wrhich were in fact never 
held; and that the corporation was merely the alter ego 
of Messrs. Macintosh and Sheridan. The court excluded 
this evidence, however. (App. 39A). Defendant’s CPA, 
Whalen, testified he drew* the minutes of alleged meet- 
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ings— not Wooldridge, who was the Secretary —and that 
he then had them inserted in the minute book (App. 63A). 

Where corporate acts are not recorded in books and 
records of a corporation or where such books and rec¬ 
ords are so carelessly or imperfectly kept as not to show 
the adoption of resolutions and other acts of the corpora¬ 
tion, such acts and resolutions may be proved by parol. 
Denver & R. G. Railway Co. v. Arizona & C. R. Co., 233 
U.S. 601, 603 (1913); Bank of U.S. v. Dandridge, 12 
Wheat (U.S.) 64, 69 (1827). 

IV 

Certain of the Findings of Fact Are Without Any Sup¬ 
port in the Evidence and Others Are Against the 
Substantial Weight of the Evidence. Where the 
Findings of Fact by the Trial Court are Clearly 
Erroneous, They Must Be Set Aside. 

The trial court issued a memorandum denying plain¬ 
tiff any recovery and requested counsel to prepare pro¬ 
posed findings of fact and conclusions of law. (App. 
13A). Counsel for defendant prepared and filed with the 
court, proposed findings and conclusions which were not 
complete and which were in part against the clear and 
substantial weight of the evidence. Counsel for plaintiff 
thereafter filed objections to defendant’s proposed find¬ 
ings and conclusions (App. 18A) together with a set of 
proposed findings and conclusions which were complete 
and in accord with the evidence. (App. 13A). The court 
did not bother to draw its own findings and conclusions 
but adopted verbatim defendant’s findings and conclu¬ 
sions which were drawn prejudicially in its favor. The 
onlv change made bv the court was to cross out two 
paragraphs in which defendant sought damages for al¬ 
leged wrongful attachment of defendant’s funds. In view 
of the clear conflict between these findings and the evi¬ 
dence and exhibits, it is questionable whether the court 
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carefully read the prejudicial findings and conclusions 
furnished to it by defendant, before adopting the same. 
It would seem certain that the court failed to read plain¬ 
tiff’s objections to same, wherein the gross inaccuracies 
and deficiencies were pointed out. (App. 18A). 

Several of the findings are without any foundation in 
evidence whatsoever and others are clearly contrary to 
the substantial weight of the evidence. In a case such as 
this, where the decision and findings are so clearly erro¬ 
neous, that is, against the truth and right of the case, 
it is necessary and right that the Court of Appeals set 
them aside and give effect to its own conclusions. Special 
Service Co. v. Delaney , 172 F 2d 16, 19 (CCA 5, 1949). 
Federal Rules of Civil Procedure 52 (a), 28 TT.S.C.A. 
Seldom have we seen such complete disregard for the 
testimony as was shown by the trial court here. 

A. 

The Court’s Findings No. 21 & 22 Were in Error 

The court erred in finding that “it was the intention 
of the parties that the plaintiff was to pay the note in 
the full amount of $24,000 in order to begin to share in 
the profits of the corporation under the agreement’ 7 . 
(Finding 21 App. 25A) and in finding that 4 ‘The agree¬ 
ment of October 28, 1946 was dependent upon the pay¬ 
ment in full of the note of October 31, 1946.” (Finding 
No. 22, App. 25A). These findings are not only unsup¬ 
ported by any evidence but there is substantial evidence 
to the contrary in the record. 

In the first place, the issue in the case did not involve 
the question of when plaintiff was to “begin to share in 
the profits of the corporation”. Instead, it was whether 
defendant, upon exercising its option to redeem the stock 
pursuant to the contract, was liable to plaintiff for the 
full redemption price which, according to the contract, 
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was to include twenty per cent of the accumulated earn¬ 
ings. 

Secondly, the minutes of defendant’s Board of Direc¬ 
tors’ meeting of September 4, 1946 state that plaintiff 
was to receive all dividends on the stock after its transfer 
to him. (Pltf’s Ex. 5, App. 76A). This clearly contra¬ 
venes the court’s finding that he was not to share in 
profits until the note was paid in full. Furthermore, the 
law cited under Point I, supra, clearly establishes that 
upon transfer of the stock to him, plaintiff was entitled 
to all rights as owner thereof even where held as col¬ 
lateral under a purchase money note as here. 

Counsel for defendant orally stated the position during 
trial that plaintiff was not entitled to a share of profits 
upon redemption of his stock until he paid the entire 
$24,000 note (App. 32A). However, he failed to produce 
any testimony or documentary evidence in support of 
this claim. Despite this fact, defendant’s counsel included 
this finding in the draft handed to the court and the court 
adopted same without any basis in the evidence whatso¬ 
ever. It amounted to pure speculation without founda¬ 
tion. 

B. 

The Court’s Finding No. 13 Was in Error 

The court erred in finding that the note and contract 
were “one agreement between the parties amd the terms 
of each were dependent on the other”. (Finding 13, 
App. 24A). 

Plaintiff objected to this finding in the written objec¬ 
tions filed with the trial court (App. 20A) on the ground 
it was a conclusion of law and not a finding of fact. We 
believe it was error to include this among the findings of 
fact. We also believe it is an erroneous conclusion of 
law. 
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The contract called for sale of the stock and specified 
that payment should be in the form of $1,000 cash and 
fin installment note payable over a period of six years 
in specified amounts with the stock pledged as collateral. 
(Pltf’s Ex. 1, App. 72A). Plaintiff paid the purchase 
price in the form specified by the contract by delivery of 
’the $1,000 in cash and the installment note. The sale was 
thus complete. The corporation held the cash and the 
note and received the stock as collateral. It might have 
sold the note and obtained cash. Upon default it was 
adequately protected by being authorized to sell the col¬ 
lateral and apply the proceeds against the balance due 
defendant on the note (Pltf’s Ex. 2, App. 73A). No 
further resort to the contract was necessary. The sale 
of the stock was complete, plaintiff being the owner of 
the stock and having the right to vote same and to re¬ 
ceive dividends thereon. The defendant had “no right 
whatsoever in the stock other than to hold it under this 
agreement as collateral”. (Pltf’s Ex. 1, App. 72A). 

In WUliston on Contracts, (Rev. ed. 1936) at Sec. 124, 
reference is made to “the well settled principal that the 
debtor’s negotiable note or check for the amount of his 
debt may be taken if so agreed, in absolute payment”. 
It is said: 

“In a few states the acceptance of such negotiable 
paper is presumed to be in absolute payment ( State 
for the use of Warner Co. v. Mass. Bond & Ins. Co., 
1 Del (Ter) 274, 9 A (2d) 77); in most jurisdictions 
the presumption is that only conditional payment is 
intended—that is, if the instrument is dishonored the 
creditor may revert to his original claim; but every¬ 
where the creditor’s agreement to take the instru¬ 
ment in absolute payment is effectual. (Restatement, 
Contracts, Sec. 418; Berger v. Daaiford, 63 A (2d) 
773. Mun. Ct. App. D.C., citing Restatement, Contr., 
Sec. 418; Martin v. State ex rel Saline County, 171 
Ark. 576, 286 S.W. 873) 
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Here, defendant agreed to accept the note as payment 
for the stock requiring only that the stock be pledged as 
collateral. Legal title to the stock was transferred to 
the plaintiff within the meaning of the Uniform Stock 
Transfer Act (Title 28 D.C. Code, Sec. 2901) and de¬ 
fendant’s only remaining right under the contract was to 
“redeem” the stock by paying the fixed redemption price 
stipulated in the contract. We do not believe the note 
and the contract were interdependent. Plaintiff had no 
further obligations under the contract, his obligation be¬ 
ing on the note. The court, therefore, erred in finding 
that the two documents were “one agreement” and that 
“the terms of each were dependent upon the other”. 
Plaintiff was prejudiced by this finding as we believe it 
was in part the basis for the court’s erroneous conclu¬ 
sions of law discussed in Point VI infra. 

C. 

The Court’s Finding No. 9 Was in Error 

The court erred in finding that plaintiff “surrendered” 
his stock to the defendant on September 4, 1946. (Finding 
No. 9, App. 23A) It is clear from the contract (Pltf’s 
Ex. 1, App. 72A), the note (Pltf’s Ex. 2, App. 73A), and 
plaintiff’s testimony (App. 42A) that the stock was issued 
to plaintiff upon delivery by him of the $1,000 in cash 
and his note which is dated October 31, 1946. Plaintiff’s 
testimony was as follows: 

“Q. Upon the delivery of this note, which is plain¬ 
tiff’s Exhibit No. 2, did you actually receive a certifi¬ 
cate covering 100 shares of stock? 

“A. Yes, I did. 

“Q. That was delivered to you, was it? 

“A. Delivered to me. 

“Q. By whom? 

“A. By both Mr. Macintosh and Sheridan. 

‘ * Q. What did you do with it ? 

“A. Endorsed it back to them to put up for col¬ 
lateral to cover the $24,000 note.” 
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No other evidence on the subject appears in the record. 
How can it be said then that plaintiff surrendered his stock 
to the corporation or that this occurred on September 4, 
1946. This, we believe, is further evidence that the court 
either did not carefully read the findings w T hich it signed, 
and which had been prepared by defendant’s counsel, or 
that he failed to read plaintiff’s written objections thereto 
which pointed out this and other prejudicial errors in the 
findings. 

D. 

The Court’s Findings No. 16 and 17 Were in Error. 

The court erred in finding that “the plaintiff performed 
minor duties for the defendant ” from Jwne 15 to Jume 30, 
1949, and that plaintiff left defendant’s employ on Jwne 
30, 1949. (Findings 16 & 17, App. 24A). 

The evidence is clear that plaintiff was paid through 
June 30 and was not paid for July 1 and no issue of this 
fact is now made. However, the plaintiff’s evidence estab¬ 
lished beyond a doubt that he performed his usual full time 
duties as Sales Manager and Vice President and Secretary 
of the company continuously through July 1, 1949; that 
July 1, 1949 w r as on Friday; that plaintiff worked for de¬ 
fendant that day upon request of its officers in segregating 
the stock which was to be left with defendant from the 
stock which was to be transferred to Ozalid, the manufac¬ 
turer which had withdrawn its distributor’s account with 
defendant and had hired Wooldridge as Factory Branch 
Manager; that he handled certain sales for defendant on 
July 1 and was on duty for defendant at defendant’s place 
of business on July 1, 1949 pursuant to the request of de- 
fendant’s officers. (App. 37A; 40A; 65A-71 A). Defendants ’ 
letter to plaintiff dated August 10, 1949 electing to redeem 
plaintiff’s stock (Pltf’s Ex. 3 App. 74A) is an admission 
by defendant that the plaintiff’s services terminated July 1. 
It reads in part, “In the matter of the contract, dated 
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October 28, 1946, anrid the severance of your relations with 
this company as of the week ending July 1, 1949, permit 
me” etc. (Emphasis added) 

None of this evidence was controverted in any way by 
defendant’s witnesses. Mr. Macintosh, the President of 
defendant corporation, was put on the stand but did not 
deny that plaintiff wrorked for defendant on July 1, 1949; 
nor did he or any other witness give any testimony what¬ 
soever as to the duties performed for defendant from June 
15 through June 30. The record is thus devoid of any 
evidence on which findings 16 and IT could have been based. 

These findings w’ere prejudicial to plaintiff for the re¬ 
demption price of his stock w*as to include tw T enty per 
cent of the earned surplus and accumulated earnings of 
defendant “to the last previous quarterly closing”. The 
evidence clearly show’s plaintiff wras employed by defendant 
through July 1, 1949 and the June 30 closing is, therefore, 
the closing to be used in determining the amount of net 
profits required to be paid as part of the redemption price. 
But whether plaintiff’s services terminated July 1 or as 
of the close of business on June 30, a proper interpretation 
of the contract calls for the conclusion that the quarterly 
closing to be used for the purpose of determining plain¬ 
tiff’s share of earned surplus and accumulated earnings 
was the June 30, 1949 quarterly closing. It appears patent 
that the purpose of inserting the contractual provision 
relative to the quarterly closing was to avoid an interim 
closing of the corporate books upon plaintiff’s termination 
of employment of death. Even assuming termination of 
employment w r as simultaneous with the quarterly closing 
as of June 30, 1949, “the purpose of the agreement” w’as 
to “give Wooldridge an interest in the business”, that in¬ 
terest being a tw’entv per cent interest in profits he w’ould 
be responsible for creating during the period of his em¬ 
ployment. As those profits can be readily ascertained from 
a quarterly closing coincident with the termination, the 
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June 30 closing is certainly the quarterly closing referred 
to within the intent and purpose of the contract. The con¬ 
tract wras draw’n by defendant and should be construed 
most strongly against it. See authorities cited at p. 42 
infra. 

Nevertheless, the finding that plaintiff was employed 
only through June 30, 1949 is contrary to the substantial 
weight of the evidence and is prejudicial to plaintiff. 

E. 

The Court’s Findings No. 19 and 20 Were in Error. 

The court erred in its finding that defendant’s earned 
surplus to March 31, 1949 ivas $35 r 374.99 and to June 30, 
1949, $49J03.07. (Findings 19 & 20, App. 25A). These 
figures are each $3,000 less than actually reflected on the 
defendant’s books and balance sheets as of those dates. 
(Pltf’s Ex. 7, App. 78A; App. 56A-57A). 

Defendant sought to introduce evidence through Mac¬ 
intosh, the President, (App. 47A-48A) and defendant’s 
accountant, Whalen (App. 50A-53A) to the effect that 
defendant paid a $3,000 claim (referred to in the testimony 
as the Davidson claim) in March 1950, wdiich defendant 
maintained should be deducted from the earned surplus as 
of March 30 and June 30, 1949. Cross examination of the 
accountant (App. 58A-60A) clearly established that this 
was a contingent claim made against defendant in 1948 on 
which defendant denied any liability whatsoever and which 
it, therefore, did not reflect in any way on its books and 
records, its tax returns or financial statements until the 
year 1950 when the claim w r as settled for $3,000. Its ac¬ 
countant testified it was not good accounting practice to 
reflect any such contingent claim in the company’s financial 
records and that for this reason, he had not done so as to 
the Davidson claim. (App. 60A). 
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Findings 19 and 20 cannot be justified for this reason 
and particularly in view of the position taken by the court 
during the trial. It shut off examination of the witness 
Macintosh on this subject. The following exchange be¬ 
tween court and counsel took place (App. 49A): 

“The Court: I am only concerned with reference 
to the nature of the claim as he has explained not 
when it was paid. It was paid in 1950. That should 
leave you in pretty good posture as far as you are 
concerned, shouldn’t it? 

“Mr. Sharp: That is quite right. 

“The Court: I wouldn’t disturb it.”) 

It was after this exchange that the defendant’s auditor 
testified that the claim was not properly accruable in 1949. 
Thus, all the evidence in the record is contrary to the 
court’s findings 19 and 20, and the findings are clearly 
erroneous and prejudicial. The correct net profit was $38,- 
372.99 as of March 30, 1949 (App. 57A) and $52,103.07 as 
of June 30, 1949. (Pltf’s Ex. 7 App. 78A). 

It should be noted that the contract provided that plain¬ 
tiff’s twenty per cent of net profits w T as to be determined 
after provision for “all taxes, both Federal and District”. 
It is indicated, therefore, that the net profits were to be 
determined in the same manner as for Federal and District 
income taxes. A contingent claim, where the liability is 
disputed, is not deductible for Federal or District income 
taxes. In Security Flour MUX Co. v. Comm., 321 U. S. 281 
(1943), the Supreme Court said at p. 284: 

“It is settled by many decisions that a taxpayer 
may not accrue an expense, the amount of which is 
unsettled, or the liability for which is contingent.” 

See also Standard-Tilton Milling Co. v. Comm. (1934), 
3 T. C. 1026; Comm. v. Blaine, Mackai/, Lee Co., 141 F. 2d 
201 (CCA 3, 1944). 
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V 

The Court Erred in Failing to Include in Its Findings 
Certain Facts Essential to Proper Conclusions of 
Law. 

We believe not only that the errors in the trial court’s 
findings referred to in Point IV above provide a basis for 
reversal but that further basis may be found in the court’s 
failure to find certain facts clearly established by the evi¬ 
dence and necessary to proper conclusions of law. These 
points are discussed below. Requests for all of such find¬ 
ings were included in plaintiff’s proposed findings which 
were filed with the trial court (App. 13A). 

A. 

Failure to Find Contract Was an Employment Contract 

The court erred in failing to find that the contract of 
October 28,1946 was incident to and a part of the employ¬ 
ment arrangement icith plaintiff. Request for such a find¬ 
ing was included in paragraph 6 of plaintiff’s proposed 
findings (App. 14A). 

Failure to make such finding was prejudicial to plaintiff 
in that it is indication of the fact the court viewed the trans¬ 
action strictly as a stock purchase agreement and over¬ 
looked the employee incentive plan it was intended to serve, 
together with the benefits flowing to defendant from such 
an arrangement. The fact that this was an incentive ar¬ 
rangement incident to plaintiff’s employment was clearly 
set forth in the contract itself (Pltf’s Ex. 1, App. 72A) 
and in the minutes of the corporation authorizing the con¬ 
tract (Pltf’s Ex. 5, App. 76A). A proper understanding 
of the nature of the contract was essential in determining 
the intent of the parties and the extent to which the em¬ 
ployer depended on the note being made on the due dates 
as an incident to plaintiff’s right to a share of profits on 
redemption of the stock. 
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Since the purpose of the contract was to ‘ ‘ encourage ’ ’ 
Wooldridge’s “efforts”, and the defendant was, as it said, 
“desirous of securing the services and cooperation of 
Arthur 0. Woolridge” these facts were of importance 
in intepreting the contract. The court excluded the testi¬ 
mony which would have made all this clear (see discussion 
under Point II, supra). However, the facts are clearly im¬ 
plied by the wording of the contract itself. 

We, therefore, believe it was essential to proper con¬ 
clusions of law that the court have included a finding to the 
effect that the contract was incident to plaintiff’s employ¬ 
ment and was designed to provide him with a means of 
sharing in the net profit it was expected would result from 
his efforts. 

B. 

Failure to Find No Demand Made and Collateral 

Security Not Sold 

The court erred in failing to find that there was no 
demand made by defendant on plaintiff for payment of in¬ 
stallments on the note and in failing to find that the stock 
held as collateral imder the note was not sold as authorized 
by the note. Such findings were included in plaintiff’s pro¬ 
posed finding No. 10 (App. 15A) and were essential to 
proper conclusions of law. 

The fact no such demand was made (App. 39A) coupled 
with defendant’s failure to sell the collateral may be taken 
as further evidence of the fact that it was not interested 
in plaintiff’s money but only his services as Sales Manager. 
So long as they had these and the company was making 
a net profit, payment of plaintiff’s note was of no impor¬ 
tance to defendant, for it was his services and efforts the 
contract was devised to obtain. 

These findings should have been included as they bear 
on the intent of the parties and the interpretation placed 
on the contract by the defendant corporation’s only other 
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stockholders and officers. The facts sought in the finding 
also tended to support the proof excluded by the court 
but offered by plaintiff as to the defendant’s agreement of 
extension of time for payments on the note. 

Instead of selling the collateral or demanding payment of 
the note, defendant elected to keep plaintiff in its employ 
and to extend the time of payment to the date of payment of 
dividends. As set forth in Point I, supra, if the stock had 
been sold, plaintiff’s account was to be credited with the en¬ 
tire proceeds of sale. Such sale would have had the effect of 
crediting him with any amount of the net profits which could 
be realized through the sale price of the stock. Continuation 
of plaintiff’s employment without making demand on the 
note or selling the collateral, lulled plaintiff into a false 
sense of security in the belief that he was entitled to his 
twenty per cent of net profits on redemption of his stock as 
part of the stipulated redemption price. Defendant should 
now be estopped from denying the validity of its contract to 
pay a stipulated purchase price. It desires to retain the 
benefits of plaintiff’s services for which it bargained, de¬ 
spite its failure to take any steps to put him on notice that 
failure to pay the installments as they fell due would re¬ 
sult in refusal on its part to pay him his share of the earn¬ 
ings on redemption of his stock. For the reasons stated, 
it was error for the court to fail to include these findings. 

C. 

Failure to Find as to Plaintiff’s Rights as Stockholder 

The court erred in failing to find that plaintiff was the 
outright owner of the stock subject only to its being held 
as collateral and that plaintiff had the right to vote same 
and receive oil dividends thereon. Request for such find¬ 
ing was included in paragraph 9 of plaintiff’s proposed 
findings (App. 15A). 

The court seems to have proceeded in the assumption 
that this was an agreement to sell stock which was never 
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consummated because of plaintiff’s non-payment of the 
first three installments on the note on the dates called for 
on the face of the note. This was not an agreement to sell 
but an outright sale and transfer as part of an employee’s 
profit sharing agreement, all rights as owner being in Wool¬ 
dridge immediately upon the transfer. Proof of this lies 
in the contract (Pltf’s Ex. 1, App. 72A), and the minutes 
of the Board authorizing the contract (Pltf’s Ex. 5, App. 
76A). See also the authorities cited under Point I, supra , 
p. 15. We believe these findings were essential to proper 
conclusions of law and that it was error for the trial court 
to omit them. 

VI 

The Court Erred In Its Conclusion of Law Denying De¬ 
fendant’s Liability To Pay Plaintiff Twenty Per 
Cent of Defendant’s Net Profit Upon Exercising Its 
Right of Redemption of the Stock. Defendant Is 
Estopped by Reason of Its Continued Employment of 
P1a.int.iff After His Default on the Note, Its Failure to 
Foreclose on the Collateral Held Under the Note Upon 
Default, and By the Exercise of Its Option To Re¬ 
deem the Stock, From Now Setting Up Plaintiff’s 
Default As A Basis for Denying Liability To Pay 
Plaintiff Twenty Per Cent of Its Net Profits As Part 
of the Redemption Price of His Stock. 

The court’s conclusions of law consist only of a finding 
that plaintiff’s failure to pay installments on his note 
resulted in a breach of the contract of October 28, 1946 
and that, therefore, the complaint should be dismissed. 
(App. 25A). 

As pointed out in Point III supra, the court excluded 
evidence which would have established a legally binding 
extension of the due dates on the note. The extension hav¬ 
ing been supported by adequate consideration, plaintiff 
was not in default on the note when his employment termi- 
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nated as no dividends had ever been paid prior thereto 
and no installments were, therefore, due. For this reason 
alone, the court’s conclusions of law were in error. 

Secondly, there was only one issue in the case. De¬ 
fendant had the option on termination of plaintiff’s em¬ 
ployment to redeem his stock. Plaintiff’s employment 
terminated. In its letter offering redemption, defendant 
stated it was acting “pursuant to the contract”. (Pltf’s 
Ex. 3, App. 74A). The right given under the contract was 
to redeem the stock at a stipulated price , namely “at his 
[plaintiff’s] cost plus one-fifth of the earnings to the last 
previous quarterly closing plus his [plaintiff’s] interest in 
accumulated surplus”. (Pltf’s Ex. 2, App. 73A). After 
termination of plaintiff’s employment defendant elected to 
treat the contract as valid and to exercise its option to 
redeem. 

It paid plaintiff’s “cost” by returning to him the $1,000 
in cash he had paid and by marking his $24,000 note “can¬ 
celled” and returning same to him. It did not pay plain¬ 
tiff the balance of the stipulated redemption price, namely 
his one-fifth of the earnings. In its letter of redemption, 
defendant said, “This, if accepted, terminates any interest 
that you now have in said stock except your right to re¬ 
ceive such additional sum, if any, for the redemption 
thereof as may be due you under the contract between you 
and this company dated October 28, 1946”. (Emphasis 
added) The sole and exclusive issue in this law suit was, 
therefore, whether on redemption of the stock defendant 
was relieved of this liability to pay plaintiff his twenty 
per cent share of the earnings. 

Regardless of how ambiguous other portions of the con¬ 
tract may be, there was nothing ambiguous or uncertain 
about what the redemption price was. It was to include 
one-fifth of the earnings and it was not paid. For this 


reason too, the court’s conclusions of law were clearly in 
error and the judgment should be reversed. 

To construe the contract as it did, the court had to in¬ 
sert in the first sentence of the fourth paragraph, the 
words appearing in brackets below: 

‘‘It is further understood and agreed that in the 
event Wooldridge leaves the employment of the cor¬ 
poration for any cause, or in case of his death [and 
he has paid all of the vnstallments on the note given 
as part of the purchase price] his stock is redeemable 
by the corporation at his cost” etc. 

Had the parties intended that any such qualification be 
placed on plaintiff’s rights to a share of the profits, they 
would have so worded their agreement. To now read such 
language into the contract is to do violence to it. 

Finally, we do not believe that if a default on the note 
in fact occurred, it constituted a breach of the contract 
or that if it did, defendant had any right, after termination 
of plaintiff’s employment, to abrogate the redemption 
agreement or deny its validity. 

As pointed out under Point IV B, supra, the note and 
contract were separate instruments, not dependent on 
each other, and plaintiff fully discharged his obligations 
under the contract upon paying the purchase price of the 
stock in the form called for by the contract. We do not 
believe that upon failure to pay an installment on the note, 
defendant had any right to sue on the contract. Its only 
rights wrere to sue on the note or to sell the collateral and 
sue for any deficiency. This was not an executory con¬ 
tract. It had been fully executed by plaintiff and de¬ 
fendant. The stock had been transferred to Wooldridge, 
he had delivered the cash, note and collateral called for by 
the contract. Nothing was left to be done. The only re¬ 
maining validity it had was defendant’s continuing option 
of redemption of the stock. 









40 


But assuming for the purpose of argument that the court 
was right and that plaintiff’s failure to pay installments 
on his note constituted breach of the contract of October 
28,1946. Such breach would give rise only to certain rights 
in defendant—namely, to sue on the contract or to rescind 
or abrogate it. The first installment was due December 31, 
1946 and was unpaid. If this be a breach of the contract, 
defendant did not sue on its contract nor did it rescind 
or abrogate it. Instead, defendant elected to continue plain¬ 
tiff’s employ and for two and a half years thereafter 
accepted the benefits resulting therefrom, although two 
other installments falling due during that period remained 
unpaid. 

Upon termination of plaintiff’s services, defendant still 
held plaintiff’s stock certificate duly endorsed by him. 
There vras no reason for defendant to write its redempion 
offer of August 10, 1949 to plaintiff had it then regarded 
his rights under the contract as invalid. Had it held any 
such belief it vrould have merely returned plaintiff’s $1,000 
cash and his note and advised him it was cancelling the 
endorsed stock certificate. 

The right to rescind, abrogate or cancel a contract must 
be exercised promptly on discovery of the breach and it 
may be waived by continuing to treat the contract as a 
subsisting contract. Certainly, if the defendant had a 
right to rescind, it w r as waived by its failure to do so dur¬ 
ing a period of tw r o and a half years over which plaintiff’s 
rights were continuously prejudiced. In reliance on the 
validity of the contract, plaintiff continued his efforts to 
produce a substantial net profit for defendant and gave 
up his right to seek employment elsewhere at a higher 
salary. The refusal to pay twenty per cent of earnings 
on redemption of the stock cannot be said to have been a 
recision, for by its terms it was a redemptio-n of the stock 
“pursuant to the contract” (Pltf’s Ex. 3, App. 74A). 
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Again, assuming for the purpose of argument that a 
right of recision or abrogation remained in defendant after 
termination of plaintiff's employ, two and a half years 
after the first default, it did not exercise it. It thereby 
surrendered any rights it may have had to do so and 
should be required now to pay the full stipulated price 
called for under the redemption option. 

Defendant wished to carry water on both shoulders. It 
chose to recognize the validity of the contract for the pur¬ 
pose of exercising its option of redemption, but to repudi¬ 
ate it for the purpose of determining the redemption price. 

As stated in 3 Williston on Contracts (Rev. Ed. 1936) 
Sec. 683, “Election as a term in the law is properly ap¬ 
plied to a case where a person has the choice of one or 
two alternative and inconsistent rights or remedies. In 
choosing the one, he necessarily surrenders the other. * * * 
Thus, where a contract is broken in the course of perform¬ 
ance, the injured party has a choice presented to him of 
continuing the contract or of refusing to go on." See also 
12 Am. Jur., Contracts, Sec. 389, 395, 447, 449. 

Where one having knowledge of the benefits of a trans¬ 
action or contract which he might have rejected or con¬ 
tested, accepts those benefits, he is estopped from assert¬ 
ing the invalidity of the contract. Thompson v. Consoli¬ 
dated Gas Utilities Corp ., 300 U. S. 55, 80 (1936); Magee 
v. U. S., 282 U. S. 432, 434 (1930). 

It would not have served the defendant's purposes to 
have rescinded its contract (if it had that right) or to sue on 
the note or sell the collateral. Had it done so, it no doubt 
would no longer have enjoyed the benefits of plaintiff’s con¬ 
tinued employment as Sales Manager producing a sub¬ 
stantial annual net profit. It wanted its cake and the right 
to eat it too—all without sharing it as it contracted to do. 
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The continued employment of plaintiff and acceptance 
of the benefits flowing therefrom, the failure to sell the 
stock and salvage for plaintiff’s benefit what might have 
been received from a buyer of his twenty per cent interest 
in net profits, and the election made by letter of August 
10, 1949 to exercise its option to redeem stock, estop de¬ 
fendant from denying liability for payment of the full 
stipulated amount of the redemption price. 

I 

Instead of construing the contract most strongly against 
the party who prepared it, the court construed it wholly 
in favor of that party. 

“Where words or other manifestations of intention 
bear more than one reasonable meaning, an interpreta¬ 
tion is preferred which operates more strongly against 
the party from whom they proceed, unless their use 
by him is prescribed by law.” Rest. Contracts (1933) 
Sec. 236 (d). 

“A written agreement should, in case of doubt, be 
interpreted against the party 'who has drawn it. Some¬ 
times the rule is stated to be that where doubt exists 
as to the interpretation of an instrument prepared by 
one party thereto, upon the faith of winch the other 
party has incurred an obligation, that interpretation 
will be adopted which will be favorable to the lat¬ 
ter. • • • Thus it is said that an offer and a promise 
therein contained must be construed most strongly 
against the offeror.”) 12 Am. Jur. Contracts, Sec. 252. 

Defendant was the offeror. It offered plaintiff employ¬ 
ment and a profit sharing plan as an integral part thereof. 
It had the contract drawn by its attorney and then pre¬ 
sented it to plaintiff for signature. (App. 38A). In light 
of the favor with which profit sharing employment con¬ 
tracts (see Introduction to Argument, supra) are held in 
the eyes of society and the law, this contract should have 
been interpreted by the trial court most strongly against 
defendant. 
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To reach its conclusion, the court did not interpret the 
contract but rewrote it Courts are not at liberty to re¬ 
vise while professing to construe. Crowley v. Delaware & 
H. R. Corp. } 63 F. Supp. 164; 166 (D. C. N. Y. 1945). 

For the reasons stated, the court’s conclusion that the 
complaint be dismissed was clearly in error and a denial 
of substantial justice. The judgment should be reversed 
and the lower court ordered to enter judgment for plain¬ 
tiff. 


CONCLUSION 

It is respectfully submitted that because of the errors 
assigned and discussed herein, the judgment was entered 
contrary to the law and the evidence in the case, and should 
be reversed. 

Respectfully submitted, 

Sharp & O’Connor 
Counsel for Appellant 
By James R. Sharp 
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129 Filed Nov 4 1949 Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT 
OF COLUMBIA 

ARTHUR 0. WOOLDRIDGE 
R. F. D. #3 
Herndon, Virginia 

Plaintiff 

vs. 

MacINTOSH & SHERIDAN, INC. 

Room 230, Dupont Circle Building 
Washington, D. C. 

Defendant 

Civil No. 4733-’49 

i 

Complaint for Breach of Contract, Accounting 
and Money Judgment 

The complaint of Arthur 0. Wooldridge respectfully 
shows: 

1. Jurisdiction of this Court is conferred by Section 
306, Title 11, District of Columbia Code, 1940 Edition. 
Plaintiff is a citizen of the United States and a resident 
of the State of Virginia. Defendant is a corporation 
organized and doing business under the laws of the State 
of Delaware and has its principal place of business in 
the District of Columbia. 

2. That on or about, to wit, August 1, 1946, plaintiff 
entered the employ of the defendant and thereafter fully 
and faithfully performed the duties of his employment 
serving defendant in the capacity of Vice President and 
as a Director; and that said employment continued from 
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on or about August 1, 1946, to July 1, 1949, at which time 
plaintiff voluntarily left the employ of the defendant. 

3. That on or about October 28, 1946, there were out¬ 
standing four hundred (400) shares of the authorized 
capital stock of the defendant corporation, the total 
authorized capital stock thereof being five hundred (500) 
shares. 

4. That on or about October 28, 1946, plaintiff entered 
into a written contract with the defendant corporation 
under the terms of which defendant transferred and 

sold to plantiff one hundred (100) shares of the 
130 capital stock of the defendant corporation, said one 

hundred (100) shares constituting one-fifth (l/5th) 
interest in the total authorized and issued capital stock 
of the corporation as of the date of said sale; that the 
said contract provided that the purpose of the sale was 
to give the plaintiff a one-fifth interest in the earnings 
of the defendant corporation in order to encourage his 
efforts on its behalf; that said contract provided that the 
sale of said one hundred (100) shares was at the price 
of Two Hundred Fifty ($250.00) Dollars per share or 
a total purchase price of Twenty-five Thousand ($25,- 
000.00) Dollars, the transfer of said shares to be effective 
as of August 1, 1946, and said purchase price to be paid 
by the delivery of one thousand ($1,000.00) Dollars cash 
upon the signing of said contract and by delivery by 
plaintiff to defendant of a non-interest bearing note in 
the amount of Twenty-four Thousand ($24,000.00) Dol¬ 
lars. A copy of said contract is attached hereto as “Ex¬ 
hibit A” and is prayed to be read and considered a 
part hereof. 

5. That plaintiff fully complied with the terms of 
said contract by delivering to defendant One Thousand 
($1,000.00) Dollars in cash and his non-interest bearing 
note dated October 31, 1946, in the amount of Twenty- 
four Thousand ($24,000.00) Dollars. A copy of said 
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promissory note is attached hereto as “Exhibit B” and 
is prayed to be read and considered a part hereof. 

6. That as further consideration for said purchase by 
plaintiff of the stock of defendant, defendant promised 
and agreed in said contract dated October 28, 1946, that 
in the event the plaintiff thereafter left the employment 
of the defendant at any time and for any reason whatso¬ 
ever, the one hundred (100) shares of the stock in de¬ 
fendant corporation purchased by plaintiff under said 
contract would be redeemed by the defendant at the 
plaintiff’s cost plus one-fifth of the earnings of the corpo¬ 
ration for the period from August 1, 1946, through the 
end of the last previous quarterly closing prior to the 
termination of the plaintiff’s employment. 

131 7. That plaintiff terminated his employment 

with the defendant corporation as aforesaid, on 
July 1, 1949, and thereupon made demand upon the said 
corporation for the redemption of his said one hundred 
(100) shares of capital stock in the defendant corpora¬ 
tion; that in redemption thereof, plaintiff demanded re¬ 
turn and cancellation of his note in the amount of 
Twenty-four Thousand ($24,000.00) Dollars, the return 
of this One Thousand ($1,000.00) Dollars cash paid by 
him and the payment to him of twenty per cent (20%) 
of the net profits of defendant for the period from organ¬ 
ization of the defendant through June 30, 1949; said 
claim for redemption being in accordance with the afore¬ 
said contract. 

8. That thereafter, on or about, to wit, August 10, 
1949, defendant in consideration of plaintiff’s releasing 
his one hundred (100) shares of stock in defendant cor¬ 
poration, paid to plaintiff the sum of One Thousand 
($1,000.00) Dollars and cancelled plaintiff’s promissory 
note dated October 31, 1946, in the amount of $24,000.00; 
that this action was taken pursuant to an agreement en¬ 
tered into between plaintiff and defendant which pro- 
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vided that “The acceptance of the foregoing by yon will 
in no manner prejudice either your rights or ours in the 
controversy regarding the one-fifth of the earnings of the 
corporation as set out in the agreement dated October 
28, 1946, and which has been the subject of conference 
between our respective attorneys.” A copy of said agree¬ 
ment is attached hereto as Exhibit “C” and is prayed 
to be read and considered a part hereof. 

9. That defendant has failed and refused to pay to 
plaintiff the twenty per cent (20%) of the net profits 
of defendant for the period from organization of de¬ 
fendant through June 30, 1949, although requested so to 
do, and, other than as alleged in paragraph 8, has re¬ 
fused to redeem said one hundred (100) shares of stock 
at the price agreed upon in the aforesaid contract of 
October 28,1946. 

10. The plaintiff has no certain knowledge of the earn¬ 
ings of the defendant corporation for said period, but is 
informed and believes that the said earnings for the pe¬ 
riod August 1, 1946, through June 30, 1949, properly de¬ 
termined are in the approximate amount of Sixty-five 
Thousand ($65,000.00) Dollars and that plaintiff’s 

one-fifth interest in the earnings for the period 
132 August 1, 1946, through June 30, 1949, is, there¬ 
fore, in the approximate amount of Thirteen Thou¬ 
sand ($13,000.00) Dollars. 

11. That by reason of the defendant’s breach of the 
provision of the aforementioned contract, plaintiff has 
been damaged to the extent of Thirteen Thousand ($13,- 
000.00) Dollars. 

WHEREFORE, The premises considered, the plaintiff 
demands: 

1. That the defendant be required to render a just, 
true and detailed accounting to the plaintiff for all of 
its transactions, expenditures and earnings for the period 
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August 1, 1946, through June 30, 1949, in order that the 
amounts due and owing the defendant under the afore¬ 
said contract of October 28, 1946, may be fully and 
accurately determined, and that the defendant be re¬ 
quired to properly account to plaintiff for all revenue 
received and expended in the course of the business of 
the defendant over said entire period of time. 

2. That the plaintiff have judgment against the de¬ 
fendant in the amount of Thirteen Thousand ($13,000.00) 
Dollars, or in such greater or lesser sum as the said 
accounting may show to be due the plaintiff, together 
with interest on said sums from July 1, 1949, and costs 
of this suit. 

3. That plaintiff have such other and further relief as 
to the Court may seem just and proper or as the case 
may require. 

• • • • 

137 Filed Nov 28 1949 Harry M. Hull, Clerk 

Answer to Complaint for Breach of Contract, 
Accounting and Money Judgment 

Comes now the defendant, Macintosh & Sheridan, Inc., 
by and through its attorney, and for answer to the cause 
of action instituted against it by the plaintiff herein, re¬ 
spectfully presents to the Court as follows: 

First Defense 

1. The complaint fails to state a claim against de¬ 
fendant upon which relief can be granted. 

Second Defense 

1. The defendant admits the jurisdiction of this Court 
and that it is a corporation organized under the laws 
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of Delaware, having its principal place of business in the 
District of Columbia. 

2. It admits that on or about August 1, 1946 the plain¬ 
tiff was employed by the defendant. He continued in 
such employment until June 15, 1949, at which time he 
obtained employment elsewhere. However, his salary 
with the defendant was continued until June 30, 1949. 
Defendant denies that he was employed until July 1, 1949. 
The remaining allegations of paragraph two, being con¬ 
clusions, require no answer. 

3. It admits the allegations of paragraph three of the 
complaint 

4. It admits that on October 28, 1946, the plaintiff 
and defendant entered into a written contract, copy of 

which is attached to the complaint as “Exhibit A”. 
138 It admits that the plaintiff paid $1,000 upon the 
signing of the contract and gave a non-interest- 
bearing note in the amount of $24,000, which the plain¬ 
tiff did not pay. Because of the failure of the plaintiff 
to pay as he had contracted to do, the contract was 
terminated as hereinafter set out. 

5. The defendant denies that the plaintiff has fully 
complied with the terms of the contract but does admit 
that the plaintiff delivered the sum of $1,000 cash and 
his note, copy of which is attached to the complaint as 
“Exhibit B”. The defendant avers the fact to be that, 
notwithstanding the provisions of the contract and note 
indicating that the sum of $1,000 was to be paid on 
account of said note on December 31, 1946, as well as the 
sum of $4,000 on December 31, 1947 and the sum of 
$4,000 on December 31, 1948, the plaintiff failed, refused 
and neglected to pay said sum and consequently did not, 
since December 31, 1946, abide by the terms of his con¬ 
tract. The defendant, avers that the contract was de¬ 
pendent upon the compliance by each of the parties of 
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their respective duties, all as in the contract set out, and 
the division of profits provided for in said contract was 
dependent upon the payment by the plaintiff of the note 
mentioned in the contract, according to its tenor and 
terms, but the plaintiff failed to do so. This defendant 
was always ready, willing and able to comply with the 
terms of the contract but the plaintiff failed to pay the 
note in the contract mentioned and failed to make the 
payment on said note of $1,000 due December 31, 1946, 
or the payment of $4,000 due December 31, 1947, or the 
payment of $4,000 due December 31, 1948. After termi¬ 
nation of the relationship of employer and employee be¬ 
tween the parties hereto in June of 1949, the defendant 
returned to the plaintiff the $1,000 he had paid, together 
with the note marked “cancelled”, all as in “Exhibit 
C” of the complaint set out. 

139 6. This defendant denies that there was any 

further consideration as in paragraph six of the 
complaint set forth but avers the fact to be that the 
contract and note were dependent transactions. 

7. The defendant denies that plaintiff terminated his 
employment on July 1, 1949 but avers the fact to be that 
the plaintiff did so in June of 1949, at which time the 
plaintiff entered the employ of the Ozalid Corporation. 
Plaintiff did request the redemption of his stock and 
thereafter counsel for the respective parties negotiated 
the agreement of August 10, 1949, as set forth in “Ex¬ 
hibit C” to the complaint attached. At that time, the 
defendant gave to the plaintiff the sum of $1,000 and 
returned to him his unpaid note marked “cancelled”. 

8. It admits the allegations of paragraph eight. 

9. The defendant admits that it has failed and refused 
to pay the plaintiff the twenty percent (20%), as in para¬ 
graph nine set forth, for the reason that no such sum is 
due the plaintiff by the defendant. For reasons herein- 
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before set forth and because the plaintiff did not abide 
by his agreement, all as hereinbefore set forth, the de¬ 
fendant does not owe to the plaintiff the snm claimed or 
any snch sum- 

10. In answer to paragraph ten, this defendant says 
that it has heretofore, on October 24, 1949, submitted to 
the plaintiff, through his attorneys, an account prepared 
by a certified public accountant showing the profits of 
the company as of June 30, 1949. The defendant will 
submit an accounting to March 31, 1949 should the plain¬ 
tiff require it. 

11. For reasons hereinbefore set forth, the allegations 
of paragraph eleven are denied, as well as all allegations 
in the complaint not specifically admitted. 

Third Defense 

1. For an additional and further defense to the cause 
of action instituted against it herein, this defendant says 
that the contract was dependent upon the payment by 
the plaintiff of the consideration mentioned therein. The 
plaintiff failed to do so. 

140 Fourth Defense 

1. The plaintiff having terminated his services with 
the defendant corporation as of June 15, 1949, is not 
entitled, under any interpretation of the contract, to any 
payment subsequent to the quarter closing March 31, 
1949, and then only in proportion to the amount that he 
has paid on account of said contract, namely one-twenty- 
fifth. 

Fifth Defense 

1. The defendant further says that there are out¬ 
standing claims against the corporation which, if valid, 
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will reduce the profits of the corporation for the perti¬ 
nent period by a sum in excess of $10,000, which will 
affect the amount due the plaintiff, if any. 

Wherefore, having fully answered, the defendant asks 
that the cause of action herein be dismissed and it be per¬ 
mitted to go hence with its costs. 

• • • • 

141 Filed May 1, 1951 Harry M. Hull, Clerk 

Pretrial Proceedings 

Statement of Nature of Case: 

Plaintiff brings this action for breach of contract and 
for accounting as a result of his employment on Aug. 1, 
1946, by the defendant corporation. Plaintiff on Oct. 28, 
1946, entered into a written contract with the deft, under 
which deft, transferred 100 shares of deft’s, stock to 
the plaintiff—this representing 1/5 of the stock of the 
defendant. The effective date of the contract w T as Aug. 
1, 1946 and by its terms the purchase price of the stock 
was $250 per share, with plaintiff being required to pay 
immediately $1,000 in cash and to execute a series of 
non-interest bearing notes to be paid in specified amounts 
from 1946 to 1952. The contract provided that if the 
plaintiff left the employment of the defendant the 100 
shares of stock would be redeemed by the defendant at 
plaintiff’s cost, plus 1/5 of the earnings to the last, pre¬ 
vious quarterly closing, plus plaintiff’s interest in accumu¬ 
lated surplus to such closing computed after provisions 
for all taxes. Plaintiff left the employment of the deft, 
corporation on July 1. 1949, according to plaintiff’s claim 
but on June 15th, according to deft’s, claim. Plaintiff 
made demand on deft, for redemption of plaintiff’s 100 
shares of stock and 20% of the net profits of the deft, 
through June 30, 1949. 
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Defendant paid the plaintiff the $1,000 which plaintiff 
had paid on the stock purchased at the time of the con¬ 
tract and returned to the plaintiff the cancelled promis¬ 
sory notes. The present suit is to establish (one) plain¬ 
tiff’s legal right to 20% of the profits to the corporation 
from Aug. 1, 1946, to June 30th, 1949, and (two) the 
amount of such profits in the event the plaintiff is en¬ 
titled to recover. 

142 The defendant denies that the plaintiff has a 
cause of action; the deft, charges that the contract 
relied upon by plaintiff required plaintiff to make periodic 
payments on the purchase price of the stock which pay¬ 
ments plaintiff failed to make with the result that the 
plaintiff failed to fulfill his obligations under the con¬ 
tract; defendant further contends that plaintiff left his 
employment on June 15, 1949, not July 1, 1949, and is 
entitled to payments, if any, only to the quarter closing 
Mar. 31, 1949; defendant further contends that outstand¬ 
ing claims against the deft., will, if valid, reduce the 
profits of the corporation thereby reducing plaintiff’s 
share of the profits. 

STIPULATIONS: By agreement of counsel for the 
respective parties, present in Court, it is ordered that 
the subsequent course of this action shall be governed by 
the following stipulations unless modified by the Court 
to prevent manifest injustice: 

Leave is granted to deft., within one week, to file an 
additional defense to plaintiff’s claim, based upon deft’s, 
contention that under Delaware laws, deft, being a Del. 
Corporation, the transfer of the stock to plaintiff was 
upon an illegal basis. 

It is stipulated that the memorandum of agreement, 
dated Oct. 28, 1946, the promissory note of the pltf., 
dated Aug. 1, 1946, and a letter from deft, corporation 
to the plaintiff, dated Aug. 10, 1949, may be received in 
evidence without formal proof. 


It is stipulated that the plaintiff paid only $1,000 upon 
the purchase price of the stock and it is further stipu¬ 
lated that no amounts called for by the promissory note 
of Oct. 31,1946, were paid. 

/s/ Edward A. Tamm 
Pretrial Justice. 

Dated May 1,1951 

REMARKS of Pretrial Justice for consideration of 
Trial Justice: 

Attorneys authorized to act: 

/s/ James R. Sharp 

Atty. for Plaintiff. 

/s/ John T. Reilly 

Atty. for Defendant. 

• • • • 

143 Filed May 2 1951 Hurry M. Hull, Clerk 

Additional Defense 

With leave of Court first had and obtained, defendant 
interposes, as an additional and further defense to the 
complaint filed against it herein, that under the constitu¬ 
tion and laws of the State of Delaware wherein the de¬ 
fendant was organized, a corporation is prohibited from 
issuing stock except for money paid, labor done, per¬ 
sonal property, or real estate or leases thereof actually 
acquired by such corporation (Article 9, Section 3, Con¬ 
stitution of Delaware). By virtue of the aforegoing pro¬ 
vision, the issuance of any stock by the defendant to the 
plaintiff, contrary to the provisions of the constitution 
of the State of Delaware, was beyond its legal power 
and authority, therefore void and of no effect, and ren¬ 
dered the entire agreement illegal, void and unenforce¬ 
able. 
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144 Filed Jun 12 1951 Harry M. Hull, Clerk 

Memorandum 

Dismissed. 

I find as a fact and as a matter of law that plaintiff 
is not entitled to share in the profits under the agree¬ 
ment upon which the alleged right is predicated. 

Counsel will prepare tentative findings of fact, con¬ 
clusions of law and proper order. 

/s/ Matthew F. McGuire 
McGuire, J. 

June 12, 1951 

• • • • 

145 Filed Jul 13 1951 Harry M. Hull, Clerk 

Plaintiff’s Proposed Findings of Fact and 
Conclusions of Law 

Now comes plaintiff by counsel and proposes to the 
Court the following findings of fact and conclusions of 
law in the above captioned case: 

1. Defendant is a corporation organized in Delaware 
on July 9, 1946. 

2. The manufacturer’s sales representative business 
conducted by the corporation beginning August 1, 1946 
had previously been conducted by C. D. Macintosh and 
Philip A. Sheridan as a partnership known as Macintosh 
& Sheridan. 

3. Plaintiff was an employee of the partnership and 
upon formation of the corporation was employed by it as 
Sales Manager and was elected a Director and Vice 
President and Secretary of the company. 

4. The total authorized issue of stock of defendant 
was 500 shares of capital stock. Upon formation of the 
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corporation, 200 shares (or 40%) were issued to C. D. 
Macintosh in exchange for his interest in the partner¬ 
ship assets and 200 shares (or 40%) were issued to Philip 
A- Sheridan in exchange for his interest in the partner¬ 
ship assets. 

5. The only officers and directors of the corporation 
from the time of its formation through July 1, 1949 were 
C. D. Macintosh, Philip A. Sheridan and the plaintiff. 
The only stockholders were Messrs. Macintosh and Sheri¬ 
dan and the plaintiff. 

146 6. In October 1946, defendant’s then counsel, Mr. 

H. W. McCawley, prepared a proposed contract be¬ 
tween plaintiff and defendant which Philip A. Sheridan 
and C. D. Macintosh, as officers of defendant, presented to 
plaintiff on or about October 28, 1946. The contract was 
incident to plaintiff’s employment by defendant, the stated 
purpose being, “to give Wooldridge an interest in the busi¬ 
ness in order to further encourage his efforts on behalf 
of the business”. The defendant stated in the contract 
that it was “desirous of securing the services and coopera¬ 
tion of Arthur O. Wooldridge and in connection with the 
securing of such services is willing to sell Wooldridge a 
one-fifth interest in the capital stock of the corporation”. 

7. On October 28, 1946 plaintiff and defendant executed 
this contract, a copy of which is attached as Exhibit A 
to the complaint. Plaintiff thereupon paid defendant $1,- 
000.00 in cash in partial payment of the 100 shares of 
stock of defendant sold to plaintiff pursuant to the con¬ 
tract, and within three days thereafter delivered to de¬ 
fendant, in accordance with the terms of the contract, a 
non-interest bearing installment note for $24,000.00, a copy 
of which note is attached to the complaint as Exhibit B. 
The 100 shares of stock sold to plaintiff under this con¬ 
tract represented 20% of the authorized capital stock of 
defendant corporation. 
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8. Upon plaintiff’s delivery to defendant of the install¬ 
ment note on or about October 31,1946, defendant delivered 
to plaintiff a certificate for 100 shares of capital stock of 
defendant which certificate plaintiff endorsed in blank and 
returned to defendant to be held by it els collateral to se¬ 
cure payment of the $24,000.00 installment note as re¬ 
quired by the terms of the note and the employment con¬ 
tract. 

9. Prior to execution of the contract, the proposed 
contract of employment providing for sale to plaintiff of 
20% of the authorized stock of the defendant was ap¬ 
proved by the Board of Directors of defendant, it 

147 being provided in the minutes of the Board that 
plaintiff was to be the outright owner of the stock 
and was to have the right to vote same and to receive all 
dividends thereon, wuth defendant having no rights therein 
except to hold same as collateral for the $24,000.00 note 
and to sell same upon default in payment of any install¬ 
ment on the note, and credit the proceeds of the sale to 
plaintiff’s account. 

10. The note was payable in seven installments. The 
installments w r ere due on December 31 of each year, be¬ 
ginning December 31, 1946, and the last installment being 
due December 31, 1952. The first installment was in the 
amount of $1,000.00, the next four in the amount of $4,000.00 
each and the last in the amount of $3,000.00. Plaintiff did 
not pay the installments due December 31, 1946, December 
31, 1947 or December 31, 1948. Defendant made no de¬ 
mand on plaintiff for payment of any of these installments 
and did not sell or make any effort to sell all or any part 
of the stock held by it as collateral under the note. 

11. Plaintiff’s services as Sales Manager, Secretary and 
Director continued from August 1, 1946 through July 1, 
1949, at which time they were terminated by mutual agree¬ 
ment, plaintiff having become Factory Branch Manager 


16 A 


in Washington for Ozalid, one of the concerns whose mer¬ 
chandise had formerly been sold by defendant under a 
distributorship contract. 

12. By letter of July 12, 1949 addressed to defendant, 
plaintiff requested defendant to redeem his 100 shares of 
stock of defendant pursuant to the contract of October 28, 
1946. 

13. By letter of August 10, 1949 defendant proposed 
to plaintiff to redeem his stock pursuant to the contract 
of October 28, 1946 and incident thereto to cancel and 
return to plaintiff his $24,000.00 installment note and the 
$1,000.00 initial cash payment made by him at the time 
of purchase of the stock. Defendant’s proposal was that 
the redemption, if agreed to, “terminates any interest that 
you now have in the said stock except your right to re¬ 
ceive such additional sum, if any, for the redemption 

thereof as may be due you under the contract be- 
148 tween you and the company dated October 28,1946”. 

14. Plaintiff noted his acceptance of this proposal 
at the foot thereof, and upon the redemption of the stock 
received from defendant on or about August 10, 1949, 
$1,000.00 in cash and the $24,000.00 installment note of 
October 31, 1946 marked “cancelled”. 

15. Plaintiff’s “cost” of his stock was $1,000.00 in 
cash and an installment note for $24,000.00, both of which 
were returned to plaintiff by defendant upon redemption 
of the stock on August 10,1949. 

16. Plaintiff has never received from defendant any 
sums on account of the redemption of said 100 shares of 
stock other than his cost. He has received no part of the 
accumulated earned surplus or earnings for the period 
from August 1, 1946 through June 30, 1949. 

17. The last previous quarterly closing as of which 
plaintiff’s right, if any, to share in the accumulated and 
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earned profits of the defendant upon redemption of the 
stock, was the June 30, 1949 quarterly closing. As of said 
closing the earned surplus up to December 31, 1948 was 
$31,613.41 and the accumulated earnings from January 1, 
1949 through June 30, 1949 were $20,489.66. 

Conclusions of Law 

Plaintiff believes the Court’s determination to be in 
error. It would appear, however, that the determination 
made would require the following conclusions of law: 

1. The contract of October 2S, 1946, is not clear and 
unambiguous on its face and hence evidence of the sur¬ 
rounding circumstances at the time it was made must be 
considered. 

2. Under the contract, payment of the entire $24,000.00 
note given by plaintiff to defendant was a condition sine 
que non to plaintiff’s right to participate in the earnings 
of defendant corporation upon redemption of the stock. 

3. Under the contract, payment of at least all of the 
installments falling due on the note during the 

149 course of plaintiff’s employment was a condition 
sine que non to plaintiff's right to participate in the 
earnings of the defendant corporation upon redemption of 
the stock. 

4. Defendant’s failure to exercise its right to sell the 
stock held by it as security upon default on the note does 
not estop it from setting up plaintiff’s default as a de¬ 
fense to his action on the contract for his interest in 
accumulated earnings. 

5. Defendant’s election to continue plaintiff in its em¬ 
ploy and as an officer and director for two and one-half 
years after his default on the employment contract and 
note, does not estop it from setting up that default as a 
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defense to plaintiff’s action on the contract for his interest 
in accumulated earnings. 

6. Plaintiff’s failure to renounce the contract with 
plaintiff within a reasonable time after plaintiff’s default 
on the contract and note does not estop it from setting 
up the default as a defense to plaintiff’s action on the 
contract for his interest in accumulated earnings. 

7. Defendant’s election (exercised, by its letter of Au¬ 
gust 10, 1949) to redeem plaintiff’s stock pursuant to the 
contract despite plaintiff’s prior default on the contract 
and note, does not estop it from later setting up plaintiff’s 
default as a defense to his action on the contract for his 
interest in accumulated earnings. 

8. The contract is not one which, in law, is required to 
be construed most strongly against the party wdio drew 
it and in favor of the opposite party. 

• • • • 

150 Filed Jul 13 1951 Harry M. Hull, Clerk 

Plaintiff’s Objections To Defendant’s Proposed 
Findings of Fact and Conclusions of Law 

Comes now the plaintiff by counsel and objects to cer¬ 
tain of the proposed Findings of Fact and Conclusions of 
Law submitted to the court by defendant, said objections 
being as follow's: 

1. No objection to proposed finding No. 1, but see plain¬ 
tiff’s finding No. 1. 

2. No objection to proposed finding No. 2, but this find¬ 
ing is more fully set forth in plaintiff’s proposed finding 
No. 2. 

3. Plaintiff objects on the ground this finding is purely 
collateral and is immaterial and irrelevant to the case. 
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Furthermore, it was error for the Court to permit the 
introduction of evidence with respect thereto while ex¬ 
cluding evidence offered by plaintiff concerning events 
leading up to the formation of the corporation. (T. 44) 
See plaintiff’s finding No. 3. 

There was no showing whatsoever of a connection be¬ 
tween this transaction and the sale of stock to plaintiff 
or any evidence suggesting that plaintiff was expected to 
contribute cash to the business. 

4. Plaintiff objects on the same basis as set forth under 
paragraph No. 3 above. 

5. Plaintiff objects on the same basis as set forth under 
paragraphs Nos. 3 and 4 above. See plaintiff’s finding 

No. 4. 

151 6. Plaintiff objects. This finding is incomplete 

and is more fully set forth in plaintiff’s proposed 
finding No. 5. 

7. Plaintiff objects. This finding is incomplete and is 
more fully set forth in plaintiff’s proposed finding No. 5. 

8. Plaintiff objects. This finding is incomplete and is 
more fully set forth in plaintiff’s proposed finding No. 5. 

9. Plaintiff objects. There is no evidence that plain¬ 
tiff endorsed this certificate on September 4, 1946 or that 
he then at any other time prior to August 10, 1949, “sur¬ 
rendered” it to the corporation. Plaintiff testified (T. 52) 
he received the certificate of stock at the same time he 
gave the note for $24,000.00 which was dated October 31 
(Plfs. Ex. 3) and that he immediately endorsed and de¬ 
livered the certificate of stock to the corporation solely 
as collateral for the $24,000.00 note. 

10. 11, 12. No objections, but findings of fact on these 
points are more accurately and fully set forth in proposed 
findings 6, 7, 8 and 9 submitted by plaintiff. 
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13. Plaintiff objects. This is a conclusion of law and 
not a finding of fact. 

14. Plaintiff objects. This, too, is a conclusion of law. 

15. Plaintiff objects. This is an unfair statement of 
the facts and is not based on the evidence. The evidence 
clearly established that plaintiff and defendant severed 
their relations as employer and employee on July 1, 1949. 
Plaintiff’s testimony that he was employed through July 
1 and performed services for defendant the day of July 1 
was not refuted by any testimony produced by defendant. 
(See testimony of Whalen, defendant’s only witness). 
Furthermore, defendant concedes in its letter of August 10, 
1949 (Plfs. Ex. 3) that plaintiff terminated his services as 
of July 1, 1949. See plaintiff’s proposed finding No. 11 
for fair finding on this point. 

16. Plaintiff objects. This finding is contrary to plain¬ 
tiff’s evidence which shows that plaintiff performed 

152 full time duties as Sales Manager and Secretary of 
the company continuously through July 1,1949. De¬ 
fendant’s witnesses submitted no testimony to the con¬ 
trary. See plaintiff’s proposed finding No. 11. 

17. Plaintiff objects. See comments under paragraphs 
Nos. 15 and 16 above. See plaintiff’s proposed finding No. 
12 . 

18. Plaintiff objects. This is an unfair statement, and 
contrary to the evidence. The evidence established that 
plaintiff wrote defendant on July 12, 1949 requesting re¬ 
demption of his stock pursuant to the contract of October 
28, 1946 (Plfs. Ex. 4). Defendant wrote plaintiff on Au¬ 
gust 10, 1949 and did “redeem” his 100 shares of stock 
“pursuant to that contract”. (Plfs. Ex. 3) Defendant 
thereupon returned plaintiff’s $1,000.00 cash payment and 
his $24,000.00 note of October 31,1946 marked “cancelled” 
and stated that acceptance thereof by plaintiff did not 
affect “your right to receive such additional sum, if any, 
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for the redemption thereof as may be due you under the 
contract between you and this company dated October 28, 
1946”. See plaintiff’s proposed findings Nos. 12, 13 and 
14 for a fair and complete finding as to these facts. 

19-20. Plaintiff objects. This is contrary to the evi¬ 
dence. The parties to this litigation agreed during trial to 
accept the balance sheet introduced as plaintiff’s Exhibit 7 
as a true and correct statement of net profits as of June 
30,1946, subject only to defendant’s contention that earned 
surplus should be adjusted downward by $3,000.00. The 
alleged adjustment was based on the payment in March 
1950 of that amount on a contingent claim pending against 
the company since April 9, 1948, but on which defendant 
had denied any liability whatsoever until 1950 when the 
claim was paid (T. 93-94) Defendant’s accountant testified 
that this contingent claim was not accrued or shown on the 
company’s books, financial statements or income tax returns 
until it was actually paid in the year 1950 and that to 
have so accrued or shown it would not have been good 
accounting practice. (T. 92, 93, 94) See plaintiff’s pro¬ 
posed finding No. 17 for a fair and complete finding on 
this issue. 

153 21. Plaintiff objects. This finding is contrary to 

the evidence. 

22. Plaintiff objects. This finding is a conclusion of 
law with the exception of the statement that plaintiff failed 
to pay installments due on the note. This fact is more 
fully set forth in plaintiff’s proposed finding No. 10. 

23. Plaintiff objects. Any finding on this matter would 
be in error. The defendant has no right to proceed to the 
assessment of damages for wrongful attachment in the 
above entitled cause. Its remedy, if any, is by separate 
cause of action in the nature of conversion or trespass. 
In any such action plaintiff would have the right to trial 
by jury. See 7 C.J.S. p. 681, 663 et seq; 5 Am. Jur. p. 
189-194. 
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Conclusions of Law 

1. Plainitff objects to this conclusion for the reason 
that the failure to pay the installments was a breach of 
lie note, not a breach of the contract of October 28, 1946. 
The contract provided for payment for the stock to be 
made by $1,000.00 in cash and an installment note with 
plaintiff to be outright owner of the stock with right to 
dividends and to vote the same. The defendant was to 
hold same only as collateral with right to sell the collateral 
on default of the note. 

2. Plaintiff objects. This is not a conclusion of law 
but a judgment. 

3. Plaintiff objects for the reason that judgment for 
defendant is in error. 

4. Plaintiff objects for the same reasons as set forth 
under paragraph No. 23 above. Assessment of damages 
for wrongful attachment cannot be included in the judg¬ 
ment in this cause but must be determined in a separate 
cause of action. 

• • • • 


155 Filed Jul 17 1951 Harry M. Hull, Clerk 
Findings of Fact and Conclusions of Law 

This cause came on for trial on the 4th day of June, 
1951, and upon consideration of the evidence, and exhibits, 
and briefs submitted by counsel, the Court finds the facts 
and states the conclusions of law as follows: 

Findings of Fact 

1. That the defendant was organized as a corporation 
under the laws of the State of Delaware on July 9, 1946. 

2. That Mr. C. D. Macintosh and Mr. Philip A. Sheri- 
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dan had conducted their business under a partnership prior 
to the formation of the corporation. The same business 
was continued by the said corporation which had thereto¬ 
fore been conducted by them as a partnership. 

3. The gross assets of the partnership owned by Mr. 
C. D. Macintosh and Mr. Philip A. Sheridan amounted to 
$179,874.64, which assets were transferred to the corpora¬ 
tion upon its formation, and in consideration of these 
assets the corporation issued to each of them 200 shares of 
stock of the said corporation. 

4/ The net value of the partnership assets so transferred 
to the aforesaid corporation by the partnership of Mac¬ 
intosh and Sheridan was $125,000.00. 

5. The Board of Directors of the corporation approved 
an exchange of an issuance to C. D. Macintosh and Philip 
A. Sheridan of 200 shares each of the capital stock of the 

corporation in consideration of the transfer to the 
156 corporation of all of the assets of the partnership. 

Certificate No. 1 for 200 shares and Certificate No. 
2 for 200 shares were issued to Messrs. Macintosh and 
Sheridan on the 1st day of August, 1946. 

6. The total authorized capital stock of the corporation 
was 500 shares, with a par value of $100.00 per share. 

7. From the time it was organized until June 30, 1949, 
the directors of the corporation were C. D. Macintosh, 
Philip A. Sheridan and Arthur O. Wooldridge. 

8. C. D. Macintosh was the President and Treasurer of 
the corporation and was paid a salary of $12,500.00 per 
year. Philip A. Sheridan was First Vice President of the 
corporation and was paid $12,500.00 per year and Arthur 
O. Wooldridge was Second Vice President and Secretary 
and he was paid a salary of $10,000.00 per year. 

9. That on September 4, 1946, the corporation issued 
Certificate No. 3 for 100 shares of stock to the plaintiff 
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and he endorsed the stock in blank at that time and sur¬ 
rendered it to the corporation. 

10. That on October 28, 1946, the plaintiff and the 
defendant entered into a memorandum of agreement, copy 
of which was attached to the complaint as “Exhibit A”. 
Pursuant to that contract, the plaintiff, at that time, paid 
to the defendant the sum of $1,000.00. 

11. On October 31, 1946, the plaintiff executed and de¬ 
livered to the defendant a note for $24,000.00, copy of 
which w r as attached to the complaint as ‘ ‘ Exhibit B ’ \ 

12. The agreement between the plaintiff and the defend¬ 
ant was approved by the Board of Directors on Septem¬ 
ber 4, 1946. 

13. That the agreement of October 28, 1946 and the 
note executed October 31, 1946, by the plaintiff, both here¬ 
inbefore described, constituted one agreement between the 
parties and the terms of each were dependent upon the 
other. 

14. That the plaintiff breached the agreement in that 
he failed to make the deferred payments set forth both in 

the agreement and note. 

157 15. On or about June 15, 1949, the plaintiff and 

the defendant agreed to sever their relations as em¬ 
ployer and employee and on June 16, 1949, the plaintiff 
became employed by the Ozalid Corporation and was paid 
by that corporation from that date. 

16. The plaintiff performed minor duties for the de¬ 
fendant to and including June 30,1949. 

17. On June 30, 1949, the plaintiff left the employment 
of the defendant and was paid to and including that date. 

18. On August 10, 1949, the plaintiff accepted $1,000.00 
and his cancelled note for $24,000.00 from the defendant. 
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19. That the earned surplus of the corporation to and 
including March 31, 1949 was $35,374.99. 

20. That the earned surplus of the corporation to and 
including June 30, 1949 was $49,103.07. 

21. Under the agreement of October 28,1946 and note of 
October 31, 1946, it was the intention of the parties that 
the plaintiff was to pay the note in the full amount of 
$24,000.00 in order to begin to share in the profits of the 
corporations under the agreement of October 28, 1946. 

22. The plaintiff failed to fulfill the terms of his agree¬ 
ment of October 28, 1946 and failed to pay the note, or 
any installment thereon, of October 31, 1946 and is not 
entitled to share in the profits provided in that agreement 
The agreement of October 28, 1946 was dependent upon 
the payment in full of the note of October 31, 1946. 

* • • # 

158 Conclusions of Law 

1. The contract of October 28, 1946 between the 
plaintiff and the defendant was breached by the plaintiff 
when he failed to make the payments provided in the con¬ 
tract of October 28, 1946 and the note of October 31, 1946. 

2. That the complaint be dismissed. 

3. That the defendant recover from the plaintiff its 
taxable costs. 

• • • • 

By the Court 
/s/ Matthew F. McGuire, 

Judge. 

7/14/51. 

• • • • 
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Judgment 

This cause came on to be heard on the 4th day of June 
1951 and, upon consideration of the pleadings filed herein, 
the testimony and exhibits introduced in evidence, it is 
by the Court this 14th day of July, 1951 

ORDERED and ADJUDGED That the bill of complaint 
filed herein be dismissed with taxable costs to defendant 

By the Court 
/s/ Matthew F. McGuire, 

Judge. 

Proceedings 

• • • • 

16 THE COURT: All right, Plaintiff’s No. 1. That 
is the agreement between the parties. I will mark 

it 

(Written agreement was marked as Plaintiff’s Exhibit 
No. 1 for identification and received in evidence.) 

THE COURT: Was the note for $1,000, due on or 
before December 31, 1946, paid? 

MR. SHARP: It was not, Your Honor. There was 
one note instead of a series of installment notes, the 
single note calling for installments. The first one was 
December 31, 1946. It is stipulated that the payment 
due December 31, 1946, in the amount of $1,000, the pay¬ 
ment due December 31, 1947, in the amount of $4,000, 
and the payment due December 31, 1948, in the amount 
of $4,000, none of them -were paid. I have the 

17 note here. 

THE COURT: Plaintiff’s Exhibit 2. 

(Note was marked as Plaintiff’s Exhibit No. 2 for iden¬ 
tification and received in evidence.) 
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THE COURT: No. 3. 

(Letter dated 8/10/49 was marked as Plaintiff’s Ex¬ 
hibit No. 3 for identification and received in evidence.) 

• • • • 

18 THE COURT: • * • X am going to follow 
the pretrial order. If there is any further thing 

which has got to go in there, it has got to go back to 
pretrial. The pretrial statement or proceedings read as 
follows: 

“Plaintiff brings this action for breach of contract and 
for accounting as a result of his employment on Aug. 1, 
1946, by the defendant corporation. Plaintiff on Oct. 28, 
1946, entered into a written contract with the deft, under 
which deft, transferred 100 shares of deft’s, stock to the 
plaintiff—this representing 1/5 of the stock of the de¬ 
fendant.” 

I understand there is no argument or dispute about 
that. 

“The effective date of the contract was Aug. 1, 1946 
• • • 

• • • • 

19 THE COURT: . . by its terms the purchase 

price of the stock was $250 per share, with plain¬ 
tiff being required to pay immediately $1,000 in cash and 
to execute a series of non-interest bearing notes to be 
paid in specified amounts from 1946 to 1952.” 

There is no quarrel about that. 

“The contract provided that if the plaintiff left the 
employment of the defendant the 100 shares of stock 
would be redeemed by the defendant at plaintiff’s cost, 
plus 1/5 of the earnings to the last previous quarterly 
closing, plus plaintiff’s interest in accumulated surplus 
to such closing computed after provisions for all taxes.” 

And this appears to be covered in the agreement, the 
agreement reading: 

“It is further understood and agreed that in the event 
Wooldridge leaves the employment of the Corporation for 
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any cause or in case of his death, his stock is redeemable 
by the Corporation at his cost, plus one-fifth of the earn¬ 
ings to the last previous quarterly closing, plus his in¬ 
terest in accumulated surplus to such closing, his in¬ 
terest in the earnings to be computed after pro- 

20 vision for all taxes both District and Federal.” 

“Plaintiff left the employment of the deft, cor¬ 
poration on July 1, 1949, according to plaintiff’s claim 

V 

m • • 

Is that correct? 

MB. LYNCH: No; we say June 30; June 15 or, at 
the very latest, June 30. 

• • • • 

THE COUBT: Well, all right; there is an argument 
about the date. But there is no question about his 
leaving? 

MB. LYNCH: No. 

THE COUBT: AH right. 

“ Plaintiff made demand on deft, for redemption of 
plaintiff’s 100 shares of stock and 20% of the net profits 
of the deft, through June 30, 1949.” 

Where is the demand? 

ME. SHABP: That is here, Your Honor. (Document 
handed to Court) 

• • • • 

THE COUBT: I will mark it Plaintiff’s Exhibit 

21 No. 4, and then T will pass it down to you. 

(Written demand was marked as Plaintiff’s Ex¬ 
hibit No. 4 for identification.) 

MB. SHABP: Connsel will note that that is item 6 
on the subpoena duces tecum served on the defendant. 
This is our copy of that letter. 

MB. BEILLY (After inspection of document by de¬ 
fense counsel): It is too bad this was not taken up at 
pretrial. This is the first time we have seen it, and we 
have no information that we ever received such a letter. 
I just asked the defendant. 
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MR. SHARP: There was no suggestion in the pretrial 
proceedings at all that all the documentary evidence had 
to be produced there. A good deal of it was subject to 
subpoena here today. 

MR. LYNCH: There isn’t any question about its being 
subject to subpoena, but this is the first time we have seen 
this letter, the copy of this letter. 

MR. SHARP: Do you deny you received the original? 

MR. LYNCH: It was not addressed to me, and my 
clients say they never saw the original. 

THE COURT: All right. Let me see it. (Handed to 
Court) It is received de bene . 

MR. REILLY: I didn’t hear Your Honor, excuse me. 

THE COURT: Is is received temporarily, subject to 
connection. 

22 I might say, parenthetically, with reference to 
that, that this presumed communication is dated 
July 13, 1949; and on August 10, or rather, in Plaintiff’s 
Exhibit No. 3, the letter addressed by the corporation to 
the plaintiff, the date does not appear except down at 
the bottom: 

“I accept and agree to the above. 

“ARTHUR 0. WOOLDRIDGE.” 

The date is “Aug. 10, 1949.” So I am assuming that 
this letter was written either the day before or sometime 
immediately preceding the date of its acceptance. In 
that letter, it says: 

“In the matter of the contract, dated October 28, 1946, 
and the severance of your relations with this company 
as of the week ending July 1, 1949, permit me to advise 
you that this company will, pursuant to that contract, 
redeem your 100 shares of the capital stock of this com¬ 
pany, represented by certificate No. 3, and pay to you 
therefor the sum of $1,000.00, together with the cancella¬ 
tion of and surrender to you of the notes made by you 
dated October 31, 1946, to our order in the amount of 
$24,000.00 without interest.” 
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Interpolating for the moment, that is Plaintiff’s Ex¬ 
hibit No. 3. Plaintiff’s Exhibit No. 4 is the controversial 
letter, and in that letter, the plaintiff says that he 

23 terminates his employment at the close of business 
on Friday, July 1, 1949. That is verified by the let¬ 
ter of the corporation to Wooldridge in which they affirm 
that they terminated his services as of July 1, 1949; so 
that there is no critical date now. 

MR. LYNCH: Yes, there is, if Your Honor please. 
We will show that the critical date, the payments were 
made at this company on Friday of each week, and 
Friday, I believe, was July 1. We will show that he 
was paid through June 30, and he knew he was paid 
through June 30. He was on the payrolls of another 
company on July 1. He was on the payrolls of another 
company on June 30, and he knows that. 

THE COURT: Well, Mr. Lynch, the only thing that 
I am saying now is, I am trying to avoid as much con¬ 
troversy as I possibly can with reference to these exhibits 
and what might appear the factual controversy. 

The letter of the corporation says that he ended his 
employment July 1,1949: 

“In the matter of the contract, dated October 28, 1946, 
and the severance of your relations with this company as 
of the week ending July 1, 1949, permit me to advise 
you that this company will,” 
and so on. 

Now, the company says he ended his services with it 
on July 1, and in this controversial letter, Exhibit No. 4, 
he writes to the company—if I am to take the let- 

24 ter at its face value; and I am making no observa¬ 
tions as to that now—and says he ends his serv¬ 
ices as of July 1. 

MR. LYNCH: If Your Honor please, the letter of 
August 10, 1949, was entered into between the parties, as 
it shows, for the purpose of disposing of a part of the 
controversy that was then existing between the parties: 
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What were the rights of the plaintiff and what were the 
rights of the defendant? 

They finally'got together through their lawyers and de¬ 
cided, “If you return the certificate of stock, we will give 
you $1,000 and take your note and cancel it.” That was 
done. The second paragraph reads: 

“This, if accepted, terminates any interest that you 
now have in the said stock except your right to receive 
such additional sum, if any, for the redemption thereof 
as may be due you under the contract between you and 
this Company dated October 28, 1946.” 

It was obviously done for the purpose of compromise; 
it was not done for fixing any responsibility or liability. 
The question of the date at that time was never in¬ 
volved at all. 

This letter, if I recall correctly, was prepared by Mr. 
Sharp. It was adopted by us. We do not intend to be 
required to rely on the date of July 1 as set forth in that 
letter. 

THE COURT: All right. 

MR. LYNCH: Because we will show specifically 
25 he was paid through June 30 and not later. 

MR. SHARP: If Your Honor please, I did not 
prepare the letter. I had nothing to do with it. 

MR. REILLY: Well, you gave it to me— 

THE COURT: Wait. I understood the question of 
June 15 or July 1 bad been resolved, but apparently it 
has not, despite these letters. Now, here is the letter of 
presumably the 10th of August, which was accepted by 
Mr. Wooldridge, agreeing that the stock is to be re¬ 
deemed at cost and that the notes are to be canceled, and 
the only thing left is the controversy regarding the one 
fifth of the earnings of the corporation. Isn’t that right? 

MR. LYNCH: That is right. 

THE COURT: Then, isn’t he entitled to one fifth of 
the earnings of the corporation? 

MR. LYNCH: No, sir. 
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• • • • 

30 THE COURT: Your argument comes down to 
this, that the whole controversy resolves itself upon 
the construction of this agreement That, as you construe 
it, is that $24,000 had to be paid before he was entitled 
to one fifth of the earnings. It was not paid, the notes 
were canceled, and he is out. 

• • • • 

32 THE COURT: What you are saying is what I 

33 thought I said: His interest in anything in the 

nature of profits or earnings of a surplus char¬ 

acter was dependent upon his completing his bargain by 
spending the $24,000 for the stock, which would make 
him a partner in the sense— 

ME. LYNCH: Correct. 

THE COURT: —of a stockholder entitled to a share 
in the profits of the corporation. 

ME. LYNCH: Correct, sir. 

THE COURT: And you construed that instrument in 
that fashion. 

Doesn’t it come down merely to a construction of this 
instrument the same as construing a will? Is that what 
it amounts to? 

MR. LYNCH: Except this, if Your Honor please. I 
think Your Honor ought to know, for instance, and let 
us prove—because we have the certified accountant here— 
exactly what Macintosh and Sheridan gave this corpora¬ 
tion; and when they got 400 shares of stock, 200 shares 
of stock each, that they actually paid hard-earned cash 
for it; and also, if Your Honor please, to show that 
Wooldridge never had any idea— 

THE COURT: All right. 

MR. LYNCH: —that he was to get something— 

THE COURT: Then, what you propose to show, Mr. 
Sharp, you are going to rest on this instrument, is that 
it? 
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MB. SHARP: Well, I am going to rest on 

34 that instrument I started to tell Your Honor why 

I thought there were a few other facts of impor¬ 
tance. 

Mr. Lynch has not mentioned it, but I assume you 
have not abandoned your defense that was filed after 
the pretrial memorandum. 

MB. LYNCH: We have abandoned nothing, Mr. 

Sharp. 

• • • • 

MB. SHABP: My only purpose in submitting evidence 
in that respect is that—and my evidence would be limited 
to that extent—to show that as the alter ego of Mr. Sheri¬ 
dan and Mr. Macintosh here, this corporation was merely 
formed, as they have testified in depositions, to give Wool¬ 
dridge an interest in it. That was the whole purpose in 
starting it. It was operated as the alter ego of the two 
majority stockholders. 

• • • • 

35 THE COUBT: The way it shapes up in my 

mind is very simple. Here is an agreement en¬ 
tered into between the parties, and there is no dispute 
about it. 

MB. LYNCH: Right. 

THE COURT: The only question is, what did he get 
under the agreement. 

MB. LYNCH: Right. 

THE COUBT: He claims he got a one-fifth in- 

36 terest in the business, no matter what happened to 
the stock, if he got out. 

MB. LYNCH: Right. 

THE COURT: And they were to redeem his stock 
at cost or to cancel his obligation. But he still says he 
is entitled to a fifth. You say he is not. 

The deal actually was, if you construed this instru¬ 
ment as the parties meant it to be construed at the time, 
to the effect that he was to spend $24,000 in the pur- 
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chase of stock with the corporation, before he was en¬ 
titled to any share in the profits. 

MB. LYNCH: Correct, sir. 

THE COUBT: That is all there is to it, as far as I 
can see. 

MB. LYNCH: Of course, we raise this technical point. 
Mr. Beillly is prepared to argue, sir,— 

THE COUBT: If I need anything in the nature of 
further argument, I will indicate it to you. 

MB. LYNCH: Bight, sir. 

THE COUBT: So you rest on the agreement? 

MB. SHABP: That is correct, sir. 

THE COUBT: All right. 

* • • • 

38 THE COUBT: I assume, then, Mr. Sharp, you 
are resting on the exhibits already introduced: 

Plaintiff’s Exhibits 1, 2, 3, and 4, and that that being 
the situation, it would be incumbent upon the defendants, 
as part of their defense,—which is, namely, that it w T as 
never intended that Mr. Wooldridge receive a one-fifth 
interest in the business without paying for his stock, their 
view of the agreement—to substantiate that claim by 
showing what Mr. Macintosh and Mr. Sheridan, between 
them, when the corporation was formed, did actually pay 
in cash and accounts receivable. 

MB. SHABP: Of course, I don’t see where that evi¬ 
dence is material to this controversy. 

THE COUBT: It is not directly probative of the 
matter before me. It is evidence of a collateral char¬ 
acter, and that is all. The matter before me that I have 
to decide is the construction of the instrument itself. 

MB. SHABP: That is correct. And of course, the in¬ 
strument itself calls for the payment of a note which 
Mr. Wooldridge gave, which they could have dis- 

39 counted at the bank or done what they pleased 
with. But he gave valid consideration for it from 

that standpoint. 
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THE COURT: He what? 

MR. SHARP: I say, the contract itself called for the 
payment of a note, which he did validly give them. It 
did not call for cash; it called for a note, which he gave 
them, and which was subsequently canceled. 

THE COURT: Then, you agree that the evidence of 
the character here about to be adduced may be offered 
for whatever probative value or relevancy it may have? 

MR. SHARP: Your Honor, I am a little uncertain 
about procedure here, for this reason. Mr. Lynch has 
made some comments about the fact that Mr. Wooldridge 
came to them and wanted an interest in the business, 
and he wants to prove how much cash they put in, and 
that sort of thing. If they put that in, I want to— 

THE COURT: No; -what I want to do is pitch the 
matter in the posture in which it now lies. There is no 
use in going far afield. 

As I understand Mr. Lynch’s position from the open¬ 
ing he made, with reference to my inquiry, it is this. 
Here is 'an agreement, a memorandum of agreement. 
Both sides agree that this is the agreement, for good or 
ill, that both parties made. 

Mr. Lynch says if you read this agreement as it 
40 should be read, it is perfectly clear and unambigu¬ 
ous : namely, that the condition for Mr. Wool¬ 
dridge’s receiving the interest in the business which he 
claims he is now entitled to receive, namely, one fifth of 
the earnings as of the last previous quarterly closing, 
plus his interest in accumulated surplus, is contingent 
on one thing, which is a condition sine qua non: namely, 
his payment of the $24,000 into the business; and if he 
does not pay that into the business, then he certainly has 
no one-fifth interest at all. 

So their position is that they are perfectly willing to 
rest on this agreement. 

You understand the agreement to read, as you brought 
this suit, to the effect that irrespective of what happens 
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to the matter of Mr. Wooldridge and the corporation, if 
he leaves its employ for any cause or in the case of his 
death, the stock is redeemable by the corporation at his 
cost plus one fifth of the earnings of the last previous 
quarter. 

That is all there is to it. 

MB. SHARP: That is right, but I am worried about 
one other factor. In view of their alleged defense that 
the payment does make some difference, which I don’t 
think, clearly, on the face of it, it does, I wonder whether 
we should proceed to the presentation of evidence as to 
the waiver of the payments. 

THE COURT: If you have evidence of that 
41 character, all right, I will take it. 

MR. SHARP: Now let me see if there is any¬ 
thing else I would want to show. (Inspecting docu¬ 
ments) 

One other fact I should like to submit evidence on, 
which will take me just a moment: That would be the 
minutes of the corporation in which this contract was 
authorized. My only purpose in asking the admission 
of those minutes is that at a meeting, I believe, of Sep¬ 
tember 4, 1946,—I think it is clear under the law that 
the interpretation given by the party who prepared the 
contract, to that contract, is binding against them. I 
should like to introduce those minutes so that we can 
see what was intended, what was authorized. 

THE COURT: If there is anything in the minutes 
that in any way clarifies the situation, I assume that it 
would be admissible. However, there is a general rule 
of law that where a contract is entered into between the 
parties, as I understand the rule to be, and the contract 
itself was plain and unambiguous, then the instrument 
itself is the guidepost by which the parties are bound. 

If there is any ambiguity, you may go outside the in¬ 
strument for the purpose of showing the intent of the 
parties at the time the contract was entered into. 

Do you agree that that is the law? 
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MR. SHARP: I do, Yonr Honor. I agree with it 
fnlly. 

MR. LYNCH: Yes, sir. 

• • • • 

42 MR. LYNCH: Here are the minntes, if Yonr 

Honor please. 

THE COURT: They may be offered as No. 5, 

43 by stipulation, by the plaintiff. 

(Minutes of 9/4/46 meeting were marked as 
Plaintiff’s Exhibit No. 5 for identification, and received 
in evidence.) 

• * • • 

Arthur 0. Wooldridge 

was called as a witness on his own behalf and, having 
first been duly sworn, was examined and testified as fol¬ 
lows: 

Direct Examination 
BY MR. SHARP: 

Q Will you state your name and address for the rec¬ 
ord, please? A Arthur 0. Wooldridge, 3060 North; 
Ohio Street, Arlington, Virginia. 

Q Are you the plaintiff in this action? A Yes. 

Q Were you employed at one time by the defendant 
corporation? A Yes. 

Q Over what period of time? A From August 1946 
to July 1, 1949. 

Q In what capacity did you serve, Mr. Wooldridge? 

• • • • 

44 A Second vice president, and secretary in 
charge of sales. 

Q Prior to the time this corporation was formed, did 
Mr. Macintosh or Mr. Sheridan have any discussion with 
you relative to the formation of the corporation? A 
Yes, they did. When I worked with them under their 
partnership agreement, which I started in July 1944. 
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Q Did they tell yon anything relative to the pur¬ 
pose for which the corporation was formed? 

MR LYNCH: I object to this question. Immaterial 
and irrelevant, and not binding. 

THE COURT: I will sustain the objection. The 
agreement speaks for itself. It indicates the cir- 

45 cumstances of his status with the corporation. 

BY MR. SHARP: 

Q Mr. Wooldridge, will you state, if you know, who 
prepared Plaintiff’s Exhibit No. 1, which is the con¬ 
tract dated October 28, effective as of August 1, 1946. A 
I believe Mr. H. W. McCawley. 

Q Who was he? A He was an attorney from the 
Shoreham Building. He is now dead. 

Q By whom was the contract submitted to you for 
signature? A By Mr. Macintosh and Mr. Sheridan. 

Q It has been stipulated here that the note, which I 
believe is Plaintiff’s Exhibit No. 2, which calls for vari¬ 
ous installment payments,—that the installments due as 
of December 31, 1946; December 31, 1947; and December 
31, 1948, were not paid. Is that correct? A That is 
correct. 

Q Did you have any conversation with either Mr. Mac¬ 
intosh or Mr. Sheridan after the $1,000 payment due De¬ 
cember 31, 1946, was due, relative to that payment? 

MR. LYNCH: I object to the question. Immaterial 
and irrelevant. They can’t waive the terms of that, if 
Your Honor please, by such testimony. Contract under 
seal. He hasn’t shown any corporate minutes. 

46 Here is a valuable asset of the corporation that 
they are waiving. If they are waiving it, it has to 

be by an action of the board of directors, of which he 
was one. One person cannot say, “We will waive this.” 

MR. SHARP: If Your Honor please, this corporation 
was not operated that way. It was operated by these 
two individuals more or less as a sole proprietorship. 

THE COURT: Of course, even so, the corporation is 
a separate entity and the directors or officers of the cor- 
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poration are not the corporation. If there is going to 
be any waiver of any provisions of payment, then I 
should say that the only way that that could be done 
would be by act of the corporation; and the only way 
that that can be worked out is by a meeting of the board 
of directors and an action taken thereon. 

MB. SHARP: Normally, that would be the way, 
Your Honor. But where you have a corporation which 
is the alter ego of individuals, these purported meetings 
held, reported in these minute books, were never actually 
held. The minutes were prepared and put under Mr. 
Wooldridge’s nose to sign, but the meetings never in fact 
took place, because the three men were together each day, 
every day. 

THE COURT: I am not going into that. I will 
exclude it. 

MR. SHARP: My point is that in this instance as 
well, the conversations between Mr. Macintosh and Mr. 
Sheridan and Mr. Wooldridge relative to these 

47 payments were carried on the same way as all 
other corporate business was carried on. 

THE COURT: I will sustain the objection. 

BY MR. SHARP: 

Q Was any demand ever made upon you, Mr. Wool¬ 
dridge, for the payment of these notes ? 

MR. LYNCH: I object— 

A No. 

MR. LYNCH: —to the question. They didn’t have 
to make a demand. He had got to pay them anyway. 

THE COURT: Well, he has answered. He said no. 

• • • • 

48 Q Was any demand ever made upon you, Mr. 
Wooldridge, to return any portion of the payments 

which you received from Macintosh and Sheridan for the 
year 1949? 

MR. LYNCH: I object to that question. There is no 
claim here that we are asking anything back, if Your 
Honor please. Immaterial and irrelevant. 
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THE COURT: He may answer. 

• • • • 

49 A No. 

BY MR. SHARP: 

Q Where did Macintosh and Sheridan do business? 
A 1210 18th Street Northwest, Washington, D. C. 

Q Were you present at the principal place of busi¬ 
ness during that entire period of time, June 15th through 
July 1, 1949? A On every business day, yes. 

Q For whom were you rendering your services at that 
time? 

MR. LYNCH: I object to the question. Immaterial 
and irrelevant. 

THE COURT: Of course, if he was present and not 
employed by somebody else, I am assuming he was ren¬ 
dering his services for the people by whom he was 
employed. All right. 

BY MR. SHARP: 

Q When were you first employed by Ozalid Division 
of General Aniline? A I was put on Ozalid’s payroll 
on June 16, 1949. 

Q Did you render services for that company also be¬ 
tween the period from June 15 through July 1? A I co¬ 
operated with their regional sales manager, whom they 
had sent to Washington to establish a new branch office. 

MR. LYNCH: He has not answered your question yet, 
Mr. Sharp. I submit he ought to answer it yes or 
no. 

50 THE COURT: He said he was on the payroll, 
went on it June 16. 

BY MR. SHARP: 

Q What did you actually do for Ozalid during that 
period? 

THE COURT: I am not concerned with that. He 
went on the payroll for some purpose. It is not germane 
to the issue here. If it was the beginning of his em- 
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ployment, which I assume it was, he might have been 
working nights. I don’t know. I am not concerned. 

• • • • 

MR. SHARP: May I have Plaintiff’s Exhibit 5, I 
believe it is, Your Honor, which is the letter demand¬ 
ing redemption of the stock. 

MR. O’CONNOR: No, 4. 

MR. SHARP: Plaintiff’s Exhibit 4. 

THE COURT: Here you are. (Handing to counsel) 
BY MR. SHARP: 

Q I show you Plaintiff’s Exhibit 4, Mr. Wooldridge, 
and ask you whether you have ever seen that document 
before. A Yes, I have, the original of this document. 

Q What is it? A It is my— 

MR. LYNCH: I submit it speaks for itself, if 
51 Your Honor please, what it is. It is a letter. 

THE COURT: The question originally raised 
was that the exhibit was not the original one and the 
defendants deny ever having received it Therefore, I 
assume that counsel wants to clarify that aspect by hav¬ 
ing the plaintiff testify to the fact that it is his letter 
and he mailed it. Is that right? 

MR. SHARP: That is correct, Your Honor. 

BY MR. SHARP: 

Q What is that Plaintiff’s Exhibit 4? A It is my 
letter to Macintosh and Sheridan, Inc., notifying them I 
am terminating my employment as of July 1, 1949, and 
demanding the cancelation of the notes and the return 
of the $1,000 cash and my interest in the accumulated 
surplus. 

Q Did you deliver that personally to Macintosh and 
Sheridan or take any action toward effecting its delivery 
to them? A I posted it in a United States posting box. 

Q Was the postage prepaid? A That is right. 

Q Do you have any recollection of where you posted 
it? A In the building at 1010 Vermont. 
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MR. LYNCH: What is that? 

THE WITNESS: The building at 1010 Vermont Ave¬ 
nue, the mail chute. 

52 MR. LYNCH: Let’s see that (Inspecting docu¬ 
ment) 

• • • • 

Q One final question, Mr. Wooldridge: Have you re¬ 
ceived any portion of the accumulated surplus or earn¬ 
ings of the corporation in the form of dividends or other¬ 
wise since you first became a stockholder in it? A No, 
I haven’t 

Q Upon the delivery of this note, which is Plaintiff’s 
Exhibit No. 2, did you actually receive a certificate cover¬ 
ing 100 shares of stock? A Yes, I did. 

Q That "was delivered to you, was it? A Delivered 
to me. 

Q By whom? A By both Mr. Macintosh and Sheri¬ 
dan. 

Q What did you do with it? A Endorsed it back to 
them to put up for collateral to cover the $24,000 note. 

• • • • 

Cross Examination 
BY MR. LYNCH: 

Q You saw a certificate of stock, immediately signed 
your name on the back of it, and handed it right 

53 back to him, didn’t you, Mr, Wooldridge? A That 
is right. 

Q What? A That is right. 

Q Right. And this letter which you just say a 
moment ago, did you prepare that letter? A This one 
I have in my hand? 

Q No, the one you said you mailed at 1010 Vermont 
Avenue. A I am talking about this letter. 
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Q Did you prepare this letter? A No, I didn’t pre¬ 
pare it myself. I had my attorneys prepare it for me. 

MR. O’CONNOR: Let the record show that is Exhibit 
4. 

MR. LYNCH: Exhibit 4. 

BY MR. LYNCH: 

Q And your attorneys had been dealing with the cor¬ 
porate attorneys on July 12 or 13, 1949, hadn’t they? 
A They had, yes. 

Q And yet, you signed this letter yourself, and it was 
prepared by your lawyers? A That is right. 

Q Mr. Wooldridge, your salary was $10,000 a year 
as second vice president and secretary of the corpora¬ 
tion? A That is right. 

Q The Ozalid company that you mentioned in 
54 your testimony is a company which Macintosh 
and Sheridan did a tremendous amount of business 
with prior to June 30, 1949, isn’t that correct? A That 
is correct. 

Q And that is the company that you became con¬ 
nected with? A That is right. 

Q They had certain materials at the Macintosh and 
Sheridan offices, didn’t they? A Some materials manu¬ 
factured by Ozalid, owned by Macintosh and Sheridan. 

Q And there was an arrangement whereby Ozalid was 
to take back that material which Macintosh and Sheridan 
had and give them credit for it, wasn’t there? A That 
is right, a letter from Mr. Rovter on May 11 stated those 
terms. They were to take back all of the Ozalid materials 
and the sensitized materials within the ninety-day guar¬ 
antee period, and Macintosh and Sheridan were to de¬ 
liver those materials to Ozalid’s new location. 

Q Your employment with Ozalid commencing June 16, 
1949, you were in conference with officials of the com¬ 
pany from time to time during those fifteen or fourteen 
days? A Some of the officials, yes. 
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Q Some of the officials. And yon also were work¬ 
ing on the separation and allocation of this ma- 

55 terial which was to be returned to Ozalid and 
which Macintosh and Sheridan was to get credit 

for, is that right? A During the period of July 15—? 

Q No, no; June 16 to June 30. A That was part of 
the work, but the main work was still my former duties 
in charge of sales for Macintosh and Sheridan. 

• • • * 

56 Cecil D. Macintosh 

was called as a witness on behalf of the plaintiff and, 
having first been duly sworn, was examined and testified 
as follows: 

Direct Examination 
BY MB. SHABP: 

Q Will you state your name and address for the rec¬ 
ord. A Cecil D. Macintosh, 4348 Warren Street, North¬ 
west. 

Q Are you connected with the defendant, Macintosh 
and Sheridan, Inc.? A Yes. 

57 Q In what capacity? A I was president at 
that time. 

Q Are you still president of the company? A We 
are a partnership at the present time. 

Q Partnership. Have you produced, pursuant to that 
subpoena duces tecum, the certificate of stock which was 
issued to Mr. Wooldridge in October 1946? A Yes, 
everything is here. 

Q Will you state whether this is that certificate. A 
I am sure that is it. I thought it was canceled. 

Q Did you also produce the stock record book from 
which this certificate was torn? A Yes. 

Q Will you produce that? 
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MB. O’CONNOR: Let’s have it marked. 

MB. SHARP: May we have this marked Plaintiff’s 
Exhibit 6. 

THE COURT: You had better put the stock book and 
certificate in as 6 and 6-A. 

BY MR. SHARP: 

Q And this is the stock record book, which you say 
is— A Yes, that is right. 

MR. SHARP: I offer this stock record book, and par¬ 
ticularly the third sheet thereof, showing Certificate No. 3 
for 100 shares issued to Arthur 0. Wooldridge as of 
September 4, 1946, as Plaintiff’s Exhibit 6-A. 

58 MR. LYNCH: I submit it is immaterial and 
irrelevant. The stock certificate is there. If that 

is necessary, the stub isn’t necessary. 

THE COURT: I don’t understand the purpose of the 
offer, but I am not going to exclude it. In other words, 
there is no question but that the stock was issued, is 
there, Mr. Sharp? 

MR. SHARP: No. I merely want to show it was 
actually delivered to Mr. Wooldridge. 

MR. LYNCH: Mr. Wooldridge testified to that 
MR. SHARP: All right. I still offer these as Ex¬ 
hibits 6 and 6-A in evidence. 

MR. LYNCH: I object to them. 

THE COURT: All right, they are admitted. 

(Stock certificate and stock record book were marked 
as Plaintiff’s Exhibit 6 and 6-A, resp., and received in 
evidence.) 

• • • • 

59 Q Item 6 of the subpoena duces tecum called 

60 for a letter dated September 12, 1949, addressed 
by A. 0. Wooldridge to the corporation, requesting 

the redemption of the 100 shares of stock owned by him. 
Have you produced that letter? A I can’t say as to 
that. That is the letter that was in question here this 
morning. 
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Q There was a copy of it produced here as Plain¬ 
tiffs Exhibit No. 4. This is the letter identified as Plain¬ 
tiff’s Exhibit No. 4, the original of which was called for 
by the subpoena duces tecum. A (After inspecting 
document) I don’t recall ever seeing that letter before. 

Q Did you search your records pursuant to this sub¬ 
poena for the original of this letter? A Yes, sir. 

Q But you did not find it? A No. 

MR. SHARP: That is all. I offer at this time, if 
Your Honor please, Plaintiff’s Exhibit No. 4, which is 
the letter dated July 12, 1949, from Mr. Wooldridge to 
the corporation. 

MR. LYNCH: I object to it, if Your Honor please. 

THE COURT: I will admit it. 

(Letter dated 7/12/49 from plaintiff to defendant, pre¬ 
viously marked as Plaintiff’s Exhibit No. 4 for identifica¬ 
tion, was recieved in evidence.) 

• • • • 

63 MR. SHARP: Mr. Lynch, as I understand it, 
you agree that these three sheets, which we will 
identify as the Plaintiff’s Exhibit 7, constitute the last 
of the three balance sheets which were furnished to the 
plaintiff by the defendant. 

MR. LYNCH: That is correct. We stipulate it was 
the last one furnished, but it is not an accurate one. 
There has to be an adjustment made since that was fur¬ 
nished you. 

THE COURT: I understood that there was a stipu¬ 
lation made that the last balance sheet would be ad¬ 
mitted, subject to the qualification with respect to the 
$3,000 item. That was at least half an hour ago. 

MR. LYNCH: There it is, right there. 

MR. SHARP: I did not agree that there was any 
valid $3,000 deductible item there. 

THE COURT: I didn’t say there was, but I 
said that I understood counsel to agree that that 


64 
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was the balance sheet, subject to a resolution of the 
question of fact involving the $3,000 item. 

ME. SHARP: Yes, Your Honor. 

• • • • 

MR. SHARP: I will also offer at this time Plain¬ 
tiff’s Exhibit 7, which is the final balance sheet, subject 
to the deduction. 

THE COURT: All right. 

(Balance sheet was marked as Plaintiff’s Exhibit 7 for 
identification and received in evidence.) 

• • • # 

65 Cross Examination 
BY MR. LYNCH: 

Q Mr. Macintosh, Plaintiff’s Exhibit No. 7 is the final 
balance sheet which was prepared some time ago and 
shows various figures of the corporation of Macintosh 
and Sheridan. I will ask you whether or not, since that 
has been prepared, an item known as the Davidson claim 
has been settled. A It has been settled. 

Q How much did that cost the corporation? A I 
believe it was $3,000. 

Q Did that claim arise during the time that Mr. Wool¬ 
dridge was employed by the corporation: that is,— 

• • • • 

* * * —between October 28, 1946, and June 30, 1949? 
MR. SHARP: I object to that question. 

A Yes. 

• • • • 

66 Q What was the claim, Mr. Macintosh? Tell 
us in a word or two what it was. A It was a 

claim involving some commissions for machines, offset 
machines, that were sold to the Navy Department around 
1946, I think. 
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THE COURT: You mean commissions paid to Mr. 
Wooldridge? 

THE WITNESS: No, commissions due us from the 
Davidson Manufacturing Corporation for the sale of off¬ 
set machines sold to the Navy Department. 

THE COURT: How does Mr. Wooldridge enter into 
that picture? In other words, it is a $3,000 item that 
you have to take off your balance sheet 

THE WITNESS: That is right. 

THE COURT: I see. All right. 

BY MR. LYNCH: 

Q Was it listed—if you know that; I may have to 
use Mr. WTialen. Was this listed as a $3,000 item 
67 or was it listed as profit and had to be deducted; 

do you know that? A I think it was a question¬ 
able item, listed by Mr. Whalen. I don’t know. 

Q I will probably have to find out about it from Mr. 
Whalen. A I think you will. 

Q Do you know whether the $3,000 item is included 
in the net balance of $52,103.07? A I think it was, yes. 

Q And since that lime, you have paid the $3,000? A 
We have paid it, yes. 

• • • • 

Redirect Examination 
BY MR. SHARP: 

Q Mr. Macintosh, when did you pay that claim? A 
I don’t recall the date. 

Q It was in 1950, wasn’t it, in fact? A I think it 
was. 

Q You did not pay it in 1949, did you? A I think 
it was settled in 1950. I’m not sure. 

Q Didn’t you in fact, the company, deny that there 
was any liability whatsoever on that claim? 

MR. LYNCH: I object to this question. 
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T HE COURT: I am only concerned with reference 
to the nature of the claim as he has explained that, 

68 when it was paid. It was paid in 1950. That 
should leave you in a pretty good posture, as far 

as you are concerned, shouldn’t it! 

MR. SHARP: That is quite right. 

THE COURT: I wouldn’t disturb it 
BY MR. SHARP: 

Q You say it was paid in 1950! A Yes, I am sure 
it was in 1950. 

• • • • 

Q On the balance sheet which has been identi- 

69 fied here as Plaintiff’s Exhibit 7, was there any 
accrued liability on account of that claim set forth 

in the balance sheet! A Any liability on the part of 
Macintosh and Sheridan! 

Q On account of any alleged liability to the Davidson 
Manufacturing Company. A Well, there was a dispute 
between the Davidson firm and ourselves relative to the 
payment. We figured we owed Davidson something, but 
not what they asked for. 

Q Do you deny the fact that at one time they owed 

them anything, that they— A Oh, sure. 

# * • • 

70 MR. SHARP: The plaintiff rests, Your Honor. 

• • • • 

Harry E . Whalen 

was called as a witness on behalf of the defendant and, 
having first been duly sworn, was examined and testified 
as follows: 

Direct Examination 

BY MR. LYNCH: 

Q Mr. Whalen, I show you— 

THE REPORTER: His name, please. 
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THE WITNESS: Harry E. Whalen. 

BY MR. LYNCH: 

Q Your residence, Mr. Whalen? A 3703 Jackson 
Avenue, Brentwood, Maryland. 

Q Your occupation? A Certified public accountant. 

Q In the District of Columbia? A In the District of 
Columbia. 

Q And your office address? A 302 Shoreham Build¬ 
ing. 

Q Washington, D. C.? A Washington, D. C. 

Q I show you Plaintiffs Exhibit No. 7 and 

71 ask if that was prepared by you. A It was. 

Q I will ask you one thing about it. We are 
interested in the Davidson claim. Are you familiar with 
what is known as the Davidson claim on the books of 
Macintosh and Sheridan, Inc.? A Yes. 

Q What was it? A It involved a split of commis¬ 
sions due on the sale of equipment to the Navy Depart¬ 
ment Macintosh and Sheridan, Inc., and Davidson Man¬ 
ufacturing Corporation could not agree as to how the 
commission should be split. 

This equipment was bought and sold by Macintosh 
and Sheridan from Davidson, and inasmuch as we con¬ 
trolled the payment of the money, we, Macintosh and 
Sheridan, Inc., paid to Davidson only what it thought 
was owed to it. Davidson came back, of course, and 
asked for an additional amount. 

The matter lay in dispute for some two years or more, 
and it was finally settled by the payment of $3,000 to 
Davidson Manufacturing Corporation. 

Q When was the commission earned originally by Mac¬ 
intosh and Sheridan? 

• • • • 

72 A I believe it was about 1947. 

Q How do you determine it? A I can check 
back through the corporate records. 
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Q Do it right now; check back through, the corporate 
records and have it settled. 

• • * • 

73 Q Mr. Whalen, in the luncheon recess did you 
get the original papers of the Davidson claim? A 

Yes, I have the information here regarding the contract 
involving this Davidson claim. 

Q What was the date of the contract? A The con¬ 
tract was dated March 19, 1947, 

Q And when wras— A —in the Navy Department. 
Q When was the material or the goods delivered, in¬ 
volved in that contract ? A April 30, 1948. 

Q What date do you show the commission having been 
earned? As of what date did you show the com- 

74 mission was earned? A Within the month of 
April 1948, the invoices representing the amount 

due Davidson would be taken into account. 

Q What amount did you show having been earned by 
Macintosh and Sheridan? A According to my compu¬ 
tation of the commission or profit due Macintosh and 
Sheridan approximately $5,700. 

Q Don’t give us an approximation; give us the ex¬ 
act amount. A $5,699.82. 

Q That was in April 1948? A April 1948. 

Q Was that put on their books as a profit as of that 
month? A Yes. 

Q Did there come a time in 1949, or 1950, subsequent 
to June 30, 1949, when that account was adjusted by pay¬ 
ing out something to Davidson? A Yes. 

Q What date was it? A That was paid in March 
of 1950. 

Q Mr. Whalen, I will direct vour attention to Plain¬ 
tiff’s Exhibit No. 7, the balance sheet, showing a net 
profit at the bottom of the first page of $52,103.07, and 
ask you whether this statement was made up and com¬ 
piled before the $3,000 was paid to the Davidson 

75 Company. A Yes, it was. 

Q For accounting purposes, should the $3,000 
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be subtracted from the $52,103? A In determination of 
the net profit to June 30, that cost, even though it was 
determined later, is still attributable to the business done 
in the period. 

Q So you would subbtract the $3,000 from this? A 
It should be subbtracted. 

THE COURT: In other words, there was a net of 
$2,699.82 accruing to— 

THE WITNESS: I beg your pardon? 

THE COURT: There was a net of $2,699.82 accru¬ 
ing to the— 

THE WITNESS: The corporation after the adjust¬ 
ment. 

(Conference off the record) 

MR. LYNCH: Read the Judge’s question, Miss, please. 

(The last question of the Court and the answer of the 
witness thereto were read by the Reporter.) 

t Hk COURT: In other words, the total profit on the 
deal was $5,699.82. Then, Davidson and the corporation 
fell out with reference to the profit on the deal. 

THE WITNESS: As to this $5,700. 

THE COURT: Therefore, you paid them $3,000, and 
you got a net of $2,699.82. 

THE WITNESS: Correct. 

THE COURT: That is included in the balance. 
76 THE WITNESS: The $5,699.82 is included in 
the balance sheet. 

THE COURT: Minus the $3,000. 

THE WITNESS: The $3,000 is the item we are at¬ 
tempting to straighten out against the $52,103.07. 

BY MR. LYNCH: 

Q. And should the $3,000 be deducted from the $52,- 
000? A Yes. 

MR. SHARP: I object to that. For what purpose, 
Mr. Lynch?—unless you state the purpose for which the 
amount is to be deducted. 
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THE COURT: Gentlemen, I have to decide if Mr. 
Woolridge is entitled to a share in the profits. I ob¬ 
viously have to have some figure to divide by five in 
order to arrive at one fifth, you see? 

MR. SHARP: Yes. 

THE COURT: So I assume that that is what you are 
attempting to do now. 

MR. LYNCH: Correct, sir. 

THE COURT: It is a question as to whether or not 
this $3,000 item should be figured in the balance or it 
should not. 

The explanation made to me, as I understand it, is 
that this Davidson figure of $5,699.82 was a profit that 
was made by selling some articles manufactured by 
Davidson to the Government. Then, both the seller and 
the buyer—that is, the seller and the corporation 
77 —got into a dispute about the profit, which was 

$5,699.82. Therefore, subsequently, $3,000 was de¬ 
ducted from the profit by the corporation, credited to 
Davidson to the extent of $2,699.82, which I assume will 
show in the net balance for that year; is that right? 

THE WITNESS: Correct. 

BY MR. LYNCH: 

Q Would it show in the net balance for the year, or 
did you carry it for 1948, the full amount? A The full 
amount. 

Q The full amount of profit was carried in— A It 
was included in the $52,103.07. 

THE COURT: In other words, the $5,699.82 was in¬ 
cluded in this? 

THE WITNESS: In the $52,000. 

THE COURT: In other words, to arrive at the actual 
balance, then, you deduct $3,000 from that figure? 

THE WITNESS: Correct. 

• • • • 

Q Now, Mr. Whalen, I show you a sheet— 
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MR. LYNCH: —which I will ask to be marked De¬ 
fendant’s No. 1. 

(Sheet was marked as Defendant’s Exhibit No. 1 for 
identification.) 

78 BY MR. LYNCH: 

Q I show yon what has been marked for identi¬ 
fication Defendant’s Exhibit No. 1, and ask you whether 
that was prepared by yon. A It was. 

Q Do yon have yonr original work sheets on that 
paper? A I do. 

Q Do you have them right here, sir? A Right here. 

Q Just a minute. And that was prepared when, Mr. 
Whalen? A After the close of business July 31, 1946. 

Q Of what, what company? A Of Macintosh and 
Sheridan, a partnership. 

Q Were you the certified public accountant for Mac¬ 
intosh and Sheridan, a partnership? A I was. 

Q I will ask you whether or not those assets, of your 
knowledge, were transferred to Macintosh and Sheridan, 
a corporation. A They were. 

MR. SHARP: If Your Honor please,— 

THE COURT: Just a minute. For the purposes of 
the record, Defendant’s Exhibit No. 1 purports to be a 
summary or a memorandum in some form, indi- 

79 eating what assets were turned over by the indi¬ 
vidual partners to the corporation upon the forma¬ 
tion of the corporation. 

MR. LYNCH: Yes, sir. 

THE COURT: You object? 

MR. SHARP: If Your Honor please, I object on this 
basis: that in the first place, there is no showing that any 
of the capital paid in by Macintosh or Sheridan from 
the partnership to the corporation in any way affects 
earned surplus or accumulated earnings. 

THE COURT: I don’t suppose it was offered for 
that purpose. I thought that Mr. Lynch said, in answer 
to an inquiry by the Court earlier, that he proposed to 
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offer this evidence to show that both Mr. Macintosh and 
Mr. Sheridan actually put in something in the nature of 
assets into the corporation: $28,000, I think he said, in 
cash, and some $50,000 or $60,000 in accounts receivable. 

The purpose of that proffer, I understood him to say 
at that time, was to show that if they were putting in 
money or accounts receivable themselves, and they ex¬ 
pected Mr. Wooldridge to pay for the stock that he was 
buying, and the stock was not paid for, they were not 
going to give him five percent of the business. Isn’t that 
right? 

MR. LYNCH: That is exactly right. 

MR. SHARP: That goes beyond the face of the con¬ 
tract. As I told you, we stand on the face of the 
80 contract, which we believe to be clear and unequiv¬ 
ocal. 

THE COURT: I will say this about the contract. I 
am very glad that present counsel did not prepare it, but 
it is certainly not drawn in a clear fashion. If it were, 
there would not be this dispute. 

I will admit it for what it is worth. 

(Memorandum of assets, previously marked as Defend¬ 
ant’s Exhibit No. 1, was received in evidence.) 

• • • • 

I wish to offer in evidence, if Your Honor please, the 
corporate minutes of July 23, 1946, of the defendant Mac¬ 
intosh and Sheridan, which are signed by A. O. Wool¬ 
dridge as secretary. I particularly direct Your Honor’s 
attention to the next-to-the-last page, concerning the same 
assets which were referred to in the statement just handed 
to the Court. 

MR. SHARP: I make the same objection, if Your 
Honor please, that— 

THE COURT: The same ruling. 

• • • # 
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MR. SHARP: Defendants No. 2? 

MR. LYNCH: Yes, Defendant’s No. 2. 

THE COURT: This is the meeting of July 23, 

81 1946. 

MR. LYNCH: I call Your Honor’s attention to 
the fact that that is the first meeting of the officers of 
this corporation. 

(Minutes of 7/23/46 were marked as Defendant’s Ex¬ 
hibit No. 2 for identification and received in evidence.) 

• • • • 

Q Mr. Whalen, do you have your records which will 
show the net profit in the quarter ending July 31, 1949? 

• • • • 

Q Excuse me, March 31, 1949. This is the one to 
June 30, 1949. What were the earnings the preceding 
quarter? 

• • • • 

82 THE WITNESS: I do not have a balance sheet 
of March 31, 1949. 

BY MR. LYNCH: 

Q How do you compute, then,— A I have an an¬ 
alysis of earned surplus, the corporation of Macintosh 
and Sheridan, Inc., covering the period August 1, 1946, 
through June 30, 1949. 

Q For a quick calculation, what was the earned sur¬ 
plus for the quarter from March 31, 1949, to June 30, 
1949? A In the three months from March 31, 

83 1949, to June 30, 1949, the profit was $13,728.08. 

Q So, if you subtract $13,728.08 from the figure 
of $52,103.07, you get the net as of March 31, 1949? A 
That is correct. 

Q Less the Davidson thing, but $3,000 on top of that? 
A That is correct. 

i i • • 

THE COURT: Then, it is $35,372.99, right? 

THE WITNESS: Correct. 
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MB. LYNCH: Seventy-fonr; that is what I get. 

THE WITNESS: Seventy-four? Yes, it is, 374. 
MR. LYNCH: $35,374.99. 

THE COURT: All right. 

# * • • 

84 Q Mr. Whalen, were the assets of Macintosh 
and Sheridan turned over and reflected in the state¬ 
ment of Macintosh and Sheridan, Inc., subsequent to its 
incorporation on August 1,1946? A They were. 

Q And then carried right straight on through in the 
corporate records— A That is true. 

Q —as assets? A Correct. 

• • i • 

85 A This record shows the last entry of June 30, 
1949, check for $100. The same date, there was 

a check for $400, June 30. 

• • • * 

A Representing $400 and $100 in salary, less the pay¬ 
roll tax deduction. 

• • • • 

THE COURT: What was the last date for which he 

was paid, the last date up to which he was paid? What 
do the records disclose? 

THE WITNESS: June 30, 1949. 

86 THE COURT: They disclose he was paid $100 
and then $400? 

THE WITNESS: Two checks. 

THE COURT: In other words, a total of $500 on 
that day? 

THE WITNESS: Yes. 

THE COURT: That represents what, according to the 
records? 

THE WITNESS: The balance of his June 1949 
salary. 

• • • • 
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THE COURT: Well, I understand he was getting 
$10,000 a vear. 

THE WITNESS: Correct 

• • • • 

90 Q Let’s take from January 1, 1949, to June 30, 
1949. How much was he paid? A $5,000. 

MR. LYNCH: I call Your Honor’s attention to Plain¬ 
tiff’s Exhibit No. 5, if Your Honor please, which the 
plaintiff offered in evidence. The salary fixed according 
to the minutes of the corporation was, Arthur O. Wool¬ 
dridge at the rate of $10,000 per year. 

• • • • 

Q Was there any payment made to Mr. Wooldridge 
for anv services subsequent to or after June 30, 1949? 
A No. 

• • • • 

91 MR. LYNCH: I ask Your Honor also to take 
judicial notice of the fact that Friday, July 1, or 

rather July 1, 1949, was a Friday. 

Cross Examination 
BY MR. SHARP: 

Q Getting back to the Davidson claim, Mr. Whalen, 
the truth of the matter is that the corporation defendant 
here sold goods of the Davidson Manufacturing Company 
directly, not on a commission basis, is that not correct? 
A In this transaction, yes. 

Q In other words, these goods which were involved in 
this disputed commission were sold by Macintosh 

92 and Sheridan out of their inventory directly to the 
Government? A Theoretically, yes. 

Q Theoretically or actually, they were actually sold 
out of their inventory, were they not? A By direct 
shipment from the factory to the ultimate purchaser. 

Q And Macintosh and Sheridan billed the Govern¬ 
ment directly for the amount due? A Correct. 
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Q And Macintosh and Sheridan paid Davidson Manu¬ 
facturing Company for whatever goods it bought for de¬ 
livery to the Government, is that correct? A Correct. 

Q You therefore properly accrued the commission at 
the time it was earned, did you not, in April of 1946— 
not accrued it, but showed it in income? A According 
to my computation. 

Q You continued to carry that in income on every 
quarterly statement from then right on to the end of the 
year, including the year-end statement, in 1949, did you 
not? A Yes. 

Q And you regarded that, I assume, as proper ac¬ 
counting, or you would not have done it? A Yes. 

Q This claim from Davidson Manufacturing 

93 Company was not a liquidated claim, was it? A 
No. 

Q Davidson came around subsequently and insisted 
that they should have some share of the commission, is 
that right? A No. 

Q Well, whai was the case, then? A Davidson con¬ 
tinually billed, continued to bill Macintosh and Sheridan, 
Inc., for their claim. 

Q All'right, that is what I said. They claimed that 
they were owed a portion of commission, although the 
sale was made directly by Macintosh and Sheridan to 
the Government, correct? A Correct. 

Q That claim was disputed by Macintosh and Sheri¬ 
dan, wasn’t it? A Yes. 

Q It was never a liquidated claim until it was finally 
paid, was it? A Correct. 

Q You didn’t know how much you owed, if anything? 
A We claimed we owed nothing. 

Q All right. In good accounting practice, is it proper 
to accrue as of a quarterly closing a disputed claim such 
as this claim? A Yes. 

94 Q Did you accrue it? A I did, the claim. 

Q Did you accrue the claim, the amount they 
claimed? A The claim? 
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Q Yes. A No, we do not reflect disputed claims. 
They are a contingent liability. 

Q Because it is not a good accounting practice to do 
so, is it? A Correct 

Q In not a single quarterly statement from the time 
that this commission was first paid—not the commission 
was paid, but the goods were sold—through December 31, 
1949, did you ever accrue that item, that claim? A I 
did not accrue it 

Q Did you report that income for income tax pur¬ 
poses as of 1948? A Yes. 

Q There was no adjustment made in your 1949 re¬ 
turn: that is, the corporation’s return for 1949? A No. 
Q Referring to— 

THE COURT: Let me ask you a question. There is 
a question that Mr. Sharp or Mr. Lynch asked originally. 
I thought of having it cleared up at the time, but 

95 it slipped my mind. This corporation is no longer 
in being, is it? 

MR. SHARP: I was not informed of that until here 
today. 

MR. MaeINTOSH: No. 

MR. LYNCH: Yes, it has gone back to the partner¬ 
ship again. 

• • • • 

96 Q Mr. Whalen, you testified with respect to 
Defendant’s Exhibit 1, which is an initial balance 

sheet of Macintosh and Sheridan, Inc., that this capital 
and surplus amounting to a net—no, capital, plus capi¬ 
tal surplus paid in, was contributed to the corporation by 
the former partnership. A Yes. 

Q That was not all paid in in cash, was it? A No. 

• • • • 

Q What did it consist of? A Cash in banks 

97 and on hand—did you want me to read the figures? 

Q No. It shows, the statement properly reflects 
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what it did consist of, is that correct? A That is cor¬ 
rect 

• • • • 

Q None of the $125,000 paid in by Macintosh and 
Sheridan in various forms went into earned surplus or 
accumulated earnings of the corporation after that date? 

• # • • 

A This was the total capital contribution of the part¬ 
ners. 

BY MR. SHARP: 

Q It is a capital contribution? A Some of the as¬ 
sets. Through the cycle of business, earned profits, as 
the merchandising inventory was sold and liquidated, it 
earned a profit. 

Q But none of the capital reflected on here ever be¬ 
came, as such, earned surplus? A No. 

• • • • 

98 Q I call your attention, Mr. Whalen, to Plain¬ 
tiff’s Exhibit 7, which is the balance sheet of 
June 30, 1949, that shows cash on hand in the amount 
of $74,717.35, is that right? A Correct. 

Q For some time prior to June 30, 1949, the corpora¬ 
tion had substantial amounts of cash on hand, did it not? 
A Substantial, yes. 

• • • • 

100 Q As a matter of practice, however, where you 
reached the month end, the checks were usually 
paid on the day they were written? A Weekly, on Fri¬ 
day. 

Q Why weren’t these checks made on Friday? A 
Because they were closing out the Ozalid Division. They 
were in the midst of transferring their assets, cleaning 
up their affairs. It was more convenient to write them 
on the 30th of June. 

Q Is it correct to say that in looking at these two 
checks, both dated June 30, one in the amount of $91.30 
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and the other in the amount of $340.00, Mr. Wooldridge 
was paid $100 for the week ending July 1! A No. 

Q Why not ? A His salary was accrued on a monthly 
basis. 

Q He was paid on a weekly basis, however, was he 
not? A Against the salary. But the accrual was set 
up on a monthly basis. 

• • • • 

109 Q What is the first entry on this ledger sheet 
which is known as Defendant’s Exhibit No. 3 for 

identification? A The first entry? 

MR. SHARP: I think this is a waste of time. 

MR. LYNCH: Just a minute, Mr. Sharp. 

BY MR. LYNCH: 

Q Go ahead. A The first entry, dated January 7, 
1949, representing a payment of $100 salary. 

Q Is that the first payment for the year 1949? A It 
is. 

Q And each payment that he received for salary in 
the year 1949 is shown on this ledger sheet? A It is. 
MR. LYNCH: I offer it in evidence, if Your 

110 Honor please. 

THE COURT: What does the ledger show with 
reference to the— 

MR. LYNCH: It shows a total payment of $5,000, 
sir. 

THE COURT: The last entry is what? 

MR. LYNCH: June 30,1949. 

THE WITNESS: June 30, 1949. 

THE COURT: Very well. 

(Ledger sheet, previously marked as Defendant’s Ex¬ 
hibit No. 3, was received in evidence.) 

MR. LYNCH: I also offer in evidence, if Your Honor 
please, the minutes of the corporation dated September 
16, 1946, of a stockholders’ meeting, showing Mr. Wool¬ 
dridge’s attendance as a stockholder of the corporation. 

• • • • 
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MR. SHARP: You have stipulated that he and Mac¬ 
intosh and Sheridan were the only stockholders from the 
time of the organization of the corporation, clear through, 
haven’t you? Isn’t that part of your stipulated agree¬ 
ment? 

MR. LYNCH: Certainly. 

• • • • 

111 (Minutes of 9/16/46 were marked as Defendant’s 
Exhibit No. 4 for identification and received in 

evidence.) 

* * • • 

Recross Examination 
BY MR. SHARP: 

Q Didn’t you make up the minutes of the stockholders’ 
meetings usually, Mr. Whalen? A Yes. 

Q Did you make the minutes of the directors’ meet¬ 
ings also? A Yes. 

Q Were you secretary of the corporation? A No. 
Q Mr. Wooldridge was, wasn’t he? A Yes. 

Q What did you do with the minutes when you made 
them up, normally? A Had them inserted in the book 
or inserted them myself. 

112 Q Did you take them to Mr. Wooldridge to get 
them signed? A I wouldn’t always deliver them 

personally to Mr. Wooldridge. 

Q You did sometimes, didn’t you? A Possibly. 

• • * • 

113 Thereupon— 

Cecil D. Macintosh 

was called as a witness on behalf of the defendant and, 
having previously been duly sworn, was examined and 
testified as follows: 
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Direct Examination 
BY MB. LYNCH: 

Q Mr. Macintosh, you have previously been sworn as 
a witness, and so forth. Mr. Macintosh, I want to ask 
you, at the time when you and Mr. Sheridan and Mr. 
Wooldridge came to an understanding as to this agree¬ 
ment which is the subject matter of the litigation, if 
there was any conversation as to when Mr. Wooldridge 
was to get any profits. 

MB. SHABP: I object to that, Your Honor. It is 
going beyond the face of the contract, and we were 
estopped here some time ago from introducing evidence 
going to the background of this contract. It seems to me 
he is attempting to go far beyond the questions at issue 
here. 

THE COIJBT: I will exclude it. 

MB. LYNCH: Your Honor said what? 

THE COIJBT: I will exclude it. 

MB. LYNCH: He said he would exclude it? 

MB. SHABP: Yes. 

THE COIJBT: Exclude it 

MB. LYNCH: Your Honor, do we make a 
114 proffer to you on a matter of this sort so it will 
show on the record? 

If the witness were permitted to testify, he would test¬ 
ify that at the time of the understanding—at the time of 
the agreement between the parties, which is evidenced by 
writing, it was discussed between them; and that it was 
understood and the meeting of the minds was that Mr. 
Wooldridge was not to have any part of the profits un¬ 
less and until the entire $25,000 had been paid. That 
was understood because he knew what the other parties 
had put in there: that is, Macintosh and Sheridan. 

THE COUBT: It is excluded. 

MB. LYNCH: All right. That is all. 

(Witness excused.) 
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MR. LYNCH: I offer the same testimony as to Mr. 
Sheridan. 

THE COURT: The same mling. Is that all? 

* # • • 

116 Arthur 0. Wooldridge 

was recalled as a rebuttal witness in his own behalf 
and, having previously been duly sworn, was examined 
and testified as follows: 

Direct Examination 

BY MR. SHARP: 

Q During the month of June 1949, did you have any 
conversation with either Mr. Macintosh or Mr. Sheridan, 
officers of the corporation, relative to what duties if any 
you were to perform for that corporation on July 1, 
1949? 

MR. LYNCH: I object to the question. Immaterial 
and irrelevant, if Your Honor please. I object to the 
question as immaterial and irrelevant and beyond the 
scope of the issues in this case. 

THE COURT: Mr. Wooldridge, you wrote in a letter, 
I forget the number of the exhibit now, that your serv¬ 
ices were terminated as of July 1,1949. 

THE WITNESS: That is right. 

THE COURT: Do I understand you now to say, in 
response to a question in rebuttal by your counsel, that 
even though your services were terminated, you had cer¬ 
tain duties to perform after the termination of your 
services? 

THE WITNESS: I worked through July 1, on Fri¬ 
day. 

MR. SHARP: No, he didn’t indicate that he 

117 had performed services beyond that. I said on 
July 1, not beyond; in other words, not after July 

1; on July 1. 
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THE COURT: Then your question is directed to what 
he was supposed to do, if anything, on July 1. 

MB. SHARP: That is right. 

THE COURT: He may answer. All right. 

MR. LYNCH: You may answer. 

A Yes, I supervised the moving— 

BY MR. SHARP: 

Q No; the question was, did you have a conversation 
with any of the other officers of the corporation as to 
what you were to do, if anything, for the corporation, 
on July 1? 

MR. LYNCH: The same objection, if Your Honor 
please. 

BY MR. SHARP: 

Q Did you talk with Mr. Macintosh or Mr. Sheridan 
at any time during June as to what duties you were to 
perform on July 1 for the corporation? A During what 
period? In June, you mean? 

Q During the period of June 1949. A We had a 
number of discussions about moving the stock, segregat¬ 
ing the stock, the stock Ozalid was going to pay them for. 
That agreement with Ozalid— 

THE COURT: The answer is not responsive. The 
question, Mr. Wooldridge, is simply this. 

I am assuming that both Mr. Macintosh and 
118 Mr. Sheridan, as officers of the corporation, knew 
as you knew, that vour services were to be termi¬ 
nated either June 30, 1949, or July 1, 1949. That is the 
critical date that is involved here. 

The question vras, by Mr. Sharp, did you at any time 
during the month of June have any discussion with both 
or either as to what your duties were, if anything, on 
July 1. 

• • • • 

THE COURT: Well, suppose he answers my question. 
My question -was, Did you have any conversation with 
either of these two gentlemen on anything in the nature 
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of services that you might possibly render the corpora¬ 
tion on July 1? Your answer to that can be made either 
yes or no. 

THE WITNESS: Yes, I did. 

119 THE COURT: All right. What was the con¬ 
versation that you had, and with whom did you 

have it? 

MR. LYNCH: The same objection, if you please. 
THE WITNESS: With Mr. Macintosh several times, 
about segregating the stock, certain stock Ozalid was 
going to take back and pay them for, certain stock they 
didn’t want, because it was past the ninety-day period. 
Then, all of their stocks had to be moved out of there 
Friday, July 1, over to Ozalid’s new quarters. 

THE COURT: And you did perform this work on 
July 1? 

THE WITNESS: I did perform this work on July 1, 
with the other employees. 

• • • • 

Cross Examination 
BY MR. LYNCH: 

Q You were working for Ozalid at the time, weren’t 
you, Mr. Wooldridge? A I was on Ozalid’s payroll, but 
the duty was for Macintosh and Sheridan, so they would 
get their $16,000 worth of stock from Ozalid delivered to 
Ozalid’s new premises. 

Q Were other employees who went from Macintosh 
and Sheridan over to Ozalid also working that same day? 
A Yes. 

Q Give us the names of those employees. A 

120 Those were Lex Barnett, Miss Genevieve Horn, 
Larry Howell, Thomas Langley, William Johnson. 

That is about all I can think of offhand. 

Q Had any of the segregation been made prior to 
July 1, 1949, of the material that Ozalid was to take back? 
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A Some segregation had been made of the parts, but 
we couldn’t segregate the paper, because we were selling 
that right up to the closing. 

Q And on the end of June 30, everything that had 
been sold was credited or put on the records of Mac¬ 
intosh and Sheridan as having been sold by them, is that 
correct? A No, a lot of that work was done on Friday, 
July 1, finishing the segregation and the moving of it. 

Q Mr. Wooldridge, you did not understand my ques¬ 
tion. Any paper which was sold through June 30 was 
sold x through Macintosh and Sheridan, wasn’t it? A 
That is right, yes. 

Q And they got credit for it, didn’t they? A That 
is right. 

Q Whatever was left was turned back to Ozalid? A 
Not automatically, because it was over the ninety-day 
guarantee period; Ozalid wouldn’t take it back. 

Q So it was a case of knowing what was over ninety 
days and what was under ninety days, is that correct? 
A That is right. 

121 Q And you knew about that, didn’t you? A 
Knew about what? 

Q You knew about what paper had been there for 
ninety days and what paper had not been there for ninety 
days, didn’t you? A That is right. 

Q Other employees did, too? A Yes. 

Q On that day of July 1, 1949, Macintosh and Sheri¬ 
dan moved their offices, didn’t they? A They didn’t 
have all their stuff moved out until several days later. 

Q I am asking you whether they moved their offices 
as of that day, July 1, 1949. A To their new address. 
They took over the new address, I presume. 

Q Bight. When they did that, the material which was 
to be taken back by Ozalid was to be delivered to Ozalid, 
correct? A Under the contract, Macintosh and Sheri¬ 
dan assumed responsibility to deliver that material to 
Ozalid before they got paid for it. 
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Q And you were the Ozalid representative on July 
1, 1949, weren’t you! A I was also working for Mac¬ 
intosh and Sheridan. 

122 Q Were you the Ozalid representative on July 
1 of 1949? A I was working for Ozalid. Their 

office didn’t open up until July 5. 

Q I am asking you whether you were the representa¬ 
tive of Ozalid Corporation on July 1, 1949. A Yes, I 
was with Ozalid on July 1,1949. 

Q Was there anyone else there to receive that mer¬ 
chandise except you on July 1, 1949, for Ozalid? A Was 
anybody over at Ozalid’s place to receive it? 

Q I didn’t ask you that. I asked you if there was 
anybody else to receive the material for Ozalid except 
you on July 1, 1949. A They had two men down from 
the factory. 

Q I didn’t hear you. A They had two men down 
from the factory. 

Q Did you receive it for Ozalid, or did the factory 
men receive it for Ozalid? A The factory men received 
it and checked it in. 

Q You were their Washington representative, weren’t 
you? A I was their Washington representative. 

Q And you were so on July 1, 1949, weren’t you? 
A I was on their payroll July 1, 1949, yes. 

Q And you were checking that material to be 

123 sure that Ozalid didn’t pay or overpay Macintosh 
and Sheridan, weren’t you? A I could say also 

I was checking it to be taken back in Macintosh and 
Sheridan’s interest, too. 

Q In other words, we assume you were honest in 
checking that material so that Ozalid did not overpay and 
Macintosh and Sheridan were not overpaid, is that cor¬ 
rect? A I had to watch it, certainly. I watched it, yes. 

Q Was Mr. Macintosh there on July 1, 1949? A 
Yes, he was. I saw him there in his office. 
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Q Was he acting for Macintosh and Sheridan on July 
If 1949? A I presume he was acting for himself. 

• • • • 

Redirect Examination 
BY MB. SHARP: 

Q On Jnly 1, 1949, did you effect the delivery of any 
paper for Macintosh and Sheridan, the sale of paper? 
A We had one car for the District Government, yes. 

Q What did you do with respect to that? A I think 
it was five rolls, if I remember rightly, that was de¬ 
livered. 

Q And the District Government bought five 

124 rolls that day? A That is right. 

• • • » 

125 Recross Examination 
BY MB. LYNCH: 

Q Did you personally deliver it, Mr. Wooldridge? A 
No, I didn’t personally. 

Q What did you do, take a telephone message that 
came in? A That is right. 

Q Did they ask for you personally? A There were 
a good many people calling and asking for me personally. 

Q Did you turn that over to Macintosh and Sheridan 
or anybody else, or did you just take the call yourself 
and effect the order? A I handled a good many orders 
myself. 

126 Q No, no; this order, that is the one we are 
talking about, July 1, five rolls of paper for the 

District of Columbia Government. A I made arrange¬ 
ments to send their messenger to pick up the paper. 

Q Did the telephone call come in to you? A That 
is right. 

Q And you took it? A Yes, sir. 
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Q You did not ask Mr. Macintosh to take it, did you? 
A He may not have been right there. 

Q I didn’t ask you that. A No, I didn’t ask him. 

Q Did you ask Mr. Sheridan to take it? A I didn’t 
see him Friday morning. 

Q Did you ask anybody else to take it? A There 
was no one else there to ask. 

Q No one else there to ask? A Outside of the regu¬ 
lar employees that were going to Ozalid, anyway. 

Q You wrote out two or three lines, District of Co¬ 
lumbia Government, so much paper, and then gave it to 
the stock boy to get the paper up? A It was on a 
memorandum delivery, that is right, because we had no 
facilities to bill, and so forth, right then. 

127 Q The shop boy, or the stock boy, got the paper 
up? A That is right. 

Q And the District of Columbia came up and picked 
it up? A That is right. 

Q That is the work you did for Macintosh and Sheri¬ 
dan on July 1, 1949? A Not all of it, no, sir. That 
is not all of the work. 

Q But you did that? A I did that. 

• • * • 

133 Filed Nov 4 1949 Harry M. Hull, Clerk 

“Exhibit 1” 

Memorandum of Agreement 

WHEREAS, Macintosh & Sheridan, Inc., is desirous 
of securing the services and cooperation of Arthur 0. 
Wooldridge and in connection with the securing of such 
services the Corporation is willing to sell Wooldridge a 
one-fifth interest in the capital stock of the Corporation: 

In consideration of the sum of $1.00 paid and received 
by each of the parties hereto and in further considera¬ 
tion of the mutual promises of the parties hereto and 
further in transfer of stock and payment of money here¬ 
inafter set forth, it is understood and agreed as follows: 



72 A 


Macintosh & Sheridan, Inc., hereinafter referred to as 
the Corporation, hereby sells and transfers to Arthur 0. 
Wooldridge, hereinafter referred to as Wooldridge, 100 
shares of the capital stock of the Corporation at the 
price of $250.00 per share, the transfer to be as of 
August 1, 1946, the stock to be made out in the name of 
Arthur O. Wooldridge and endorsed in blank by him and 
left with the corporation in trust under the terms of this 
agreement pending payment in full for the same in the 
total sum of $25,000. Wooldridge is to pay to the Corpo¬ 
ration at once on the signing of this agreement the sum 
of $1,000. The balance of the purchase price is to be 
evidenced by non-interest bearing notes to be paid as fol¬ 
lows: One note for $1,000 due on or before December 
31, 1946, and a note for $4,000 each calendar year there¬ 
after, the last note of the series to be $3,000, making a 
total of $25,000, all notes to give to Wooldridge the right 
to pay any or all of the balance at any time. It is under¬ 
stood and agreed that Wooldridge is to have the right to 
vote the stock at all times during the time this agree¬ 
ment is in force, this agreement to remain in force 
until the entire purchase price is paid, at which 
134 time all of the capital stock hereby purchased is 
to be turned over to Wooldridge free and clear of 
encumbrances, the Corporation having no right whatso¬ 
ever in the stock other than to hold it under this agree¬ 
ment as collateral. 

It is further understood and agreed that in the event 
Wooldridge leaves the employment of the Corporation for 
any cause or in case of his death, his stock is redeemable 
by the Corporation at his cost, plus one-fifth of the earn¬ 
ings to the last previous quarterly closing, plus his in¬ 
terest in accumulated surplus to such closing, his interest 
in the earnings to be computed after provision for all 
taxes both District and Federal. It is understood and 
agreed also that the purchase price of this stock is the 
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full value of the stock at the date of purchase and there 
is nothing in connection with this sale in any way amount¬ 
ing to any remuneration to Wooldridge, the purpose of 
the agreement being to give Wooldridge an interest in 
the business in order to further encourage his efforts on 
behalf of the business. 

IN WITNESS WHEREOF the parties hereto have set 
their hands and seals this 28 day of October, 1946, at 
Washington, D. C. 

MacINTOSH & SHERIDAN, INC. 

By /s/ C. D. Macintosh 
/s/ Phil A. Sheridan 

Accepted 

/s/ Arthur 0. Wooldridge 
135 Filed Nov 4 1949 Harry M. Hull, Clerk 

“Exhibit 2” 


W^iington, D. C. 
o^ctdher 31, 1946 

For value received, I hereby pr^hgboto pay to the 
order of Macintosh & Sherida^Ija^t^^um of $24,000.00 
without interest, in acco^anc^wi^h schedule of pay¬ 
ments set out below. Pa$£b&. at<£he offices of the Corpo¬ 


ration in Washington^ 


lereby deposit with the 


corporation as co^j^fer^ agjainst this note, Stock Cer¬ 
tificate No. 3, repr^enti^ 100 shares of the capital 
stock of MacH^sh5&^^§hej5jdan, Inc., to be held by the 
Corporation s &ht& tJiiVn^te shall be paid in full. In the 
event of ^&^ulV iu^ps^fihents on this note, the Corpora¬ 
tion is ttesri^rt to sell such stock and credit such 

proceeds ^g£$&1^£y unpaid balance owing to the Corpo¬ 


ration. 




/s/ Arthur O. Wooldridge. 
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SJchedule of Payments: 

Dne on or before December 31,1946 $1,000.00 
Dne on or before December 31,1947 4,000.00 

Due on or before December 31,1948 4,000.00 

Dne on or before December 31,1949 4,000.00 

Dne on or before December 31,1950 4,000.00 

Dne on or before December 31,1951 4,000.00 

Dne on or before December 31,1952 3,000.00 

136 Filed Nov 4 1949 Harry M. Hull, Clerk 

“Exhibit 3” 

Mr. Arthnr 0. Wooldridge 
R. F. D. No. 3 
Herndon, Virginia 
Dear Mr. Wooldridge: 

In the matter of the contract, dated October 28, 1946, 
and the severance of yonr relations with this company 
as of the week ending July 1, 1949, permit me to advise 
yon that this company will, pnrsnant to that contract, 
redeem yonr 100 shares of capital stock of this company, 
represented by certificate No. 3, and pay to yon therefor 
the sum of $1,000.00, together with the cancellation of 
and surrender to yon of the notes made by yon dated 
October 31, 1946, to our order in the amount of $24,000.00 
without interest. The acceptance of the foregoing by 
you will in no manner prejudice either yonr rights or 
ours in the controversy regarding the one-fifth of the 
earnings of the corporation as set out in the agreement 
dated October 28, 1946, and which has been the subject 
of conference between our respective attorneys. 

If you accept the above, we will forward you a check 
for $1,000.00 and your note for $24,000.00 marked can¬ 
celled. This, if accepted, terminates any interest that 
yon now have in the said stock except your right to re- 
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ceive such additional sum, if any, for the redemption 
thereof as may be due you under the contract between 
you and this Company dated October 28,1946. 

Very truly yours, 

MacINTOSH & SHERIDAN, INC. 

By /s/ C. D. Macintosh 

I accept and agree to the above. 

/s/ ARTHUR 0. WOOLDRIDGE 
Date Aug. 10 1949 

• • • • 

Plaintiff’s Ex. No. 4 
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Law Offices 
Sharp & O’Connor 
1010 Vermont Ave. N. W. 

Washington 5, D. C. 

July 13, 1949 

Macintosh and Sheridan, Inc. 

Du Pont Circle Building 
Washington, D. C. 

Gentlemen: 

As you know I terminated my employment with the 
company as of the close of business Friday, July 1, 1949. 

I hereby repeat, in writing, the demand heretofore 
made on you orally that you redeem my 100 shares of 
stock in the company, immediately, as you are required 
to do under my contract with you dated October 28, 1949. 
I demand cancellation of my $24,000 note dated October 
31, 1946, return of $1,000 in cash paid by me to you on 
account of the stock and the payment to me of one-fifth 
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of the earnings of the company from August 1, 1946 
through June 30, 1949. 

I will be glad to accept your check for $8,000 now and 
the balance on or before September 1, upon completion 
of the audit for the quarter ending June 30. 

Very truly yours, 

ARTHUR O. WOOLDRIDGE 

• • • • 

167 Plfs. Exhibit No. 5 

MINUTES OF SPECIAL MEETING 

OF 

BOARD OF DIRECTORS 
OF 

MacINTOSH & SHERIDAN, INC. • 


A special meeting of the Board of Directors was held 
at 1210-18th Street, N. W., Washington, D. C., on Sep¬ 
tember 4, 1946 at 2 P. M. The meeting was held subject 
to call by the President. There were present all of the 
directors. 

Upon motion duly made and seconded, it was unani¬ 
mously resolved that the following salaries be paid for 
the period from August 1 to the close of the year 1946, 
payment to be made at the close of each month: C. D. 
Macintosh and Philip A. Sheridan at the rate of $12,500 
per year and Arthur O. Wooldridge at the rate of 
$10,000 per year. 

There was submitted to the meeting the offer of Arthur 
O. Wooldridge to purchase 100 shares of the capital 
stock of the corporation at the price of $250.00 per share, 
payment of $1,000 cash to be made at once and the bal¬ 
ance to be evidenced by a non-interest bearing note, said 
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note to be paid as follows: $2,000 during 1946 and $4,000 
each calendar year thereafter until the balance is paid, 
the original $1,000 paid with the offer to be applied 
168 on the 1946 payments, Wooldridge to have the right 
to pay any or all of the balance at any time, the 
stock to be held as collateral by the corporation until the 
balance is paid but the stock to be the property of 
Wooldridge who is to receive all dividends on the stock 
and vote the same. In the event Wooldridge leaves the 
corporation for any cause or in case of his death, the 
stock is redeemable by the corporation at his cost plus 
his 1/5 of the earnings to the last previous quarterly 
closing plus his interest in accumulated surplus, his 1/5 
interest of the earnings to be computed after provision 
for taxes, both District and Federal. 

Upon motion duly made and seconded it was unani¬ 
mously resolved that the foregoing offer of Wooldridge 
be accepted and a suitable collateral note in accordance 
with the above offer be prepared and executed by Wool¬ 
dridge and the stock to be sold under the offer as ’of 
August 1,1946. 

There being no further business to come before the 
meeting, it was adjourned. 

/s/ Arthur O. Wooldridge 
Secretary 
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Pltfs. Exhibit No. 7 

Macintosh & Sheridan, Inc. 
Balance Sheet 
June 30, 1949 

ASSETS 


Current Assets: 

Cash in Bank and On Hand. $74,717.35 

Accounts Receivable. $55,928.77 

Less: Reserve for Bad Debts. 492.58 55,436.19 

Notes Receivable—Officers.-. 4,389.40 

Due from Ozalid Division. 17,279.70 

Commissions Receivable. 149.02 

Merchandise Inventory. 8,672.45 


Fixed Assets: 

Furniture, Fixtures & Equipment.-. 2,841.78 

Less: Reserve for Depreciation. 1,906.85 


Deferred Charges and Other Assets: 

Subscriptions Receivable. 24,000.00 

Salary Overpayment—A. O. Wooldridge. 100.00 

Advances to Employees. 83.00 

Advances to Officers. 1,116.39 

Deferred Charges to Expenses. 286.91 

Miscellaneous Receivables. 2,475.69 

Organization Expense. 153.15 


Goodwill .-.. 

TOTAL ASSETS „ 


LIABILITIES AND NET WORTH 


Current Liabilities: 

Accrued Payroll Taxes. $1,382.71 

Accrued Commissions and Salaries. 5,188.57 

Accounts Payable—Trade. 32,372.16 

Deferred Credits and Reserves: 

Reserve for Income Taxes. 11,632.89 

Reserve for Contingencies. 157.77 

Deferred Credits to Income.. 1,080.55 

Capital: 

Common Stock—500 shares $100.00 par value, 

authorized, issued and outstanding. 50,000.00 

Capital Surplus—Paid In. 100,000.00 

Earned Surplus: 


Net Profit for period ending 

June 30, 1949 - 20,489.66 52,103.07 

TOTAL LIABILITIES AND NET WORTH 


$160,644.11 

934.93 

28,215.14 

64,123.54 

$253,917.72 


$ 38,943.44 

12,871.21 

202,103.07 

$253,917.72 
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Harry E. Whalen 
Certified Public Accountant (Md.) 
Washington, D. C. 

175 Filed Jul 25 1951 Harry M. Hull, Clerk 

Defendant's Exhibit No. 1 

Macintosh & Sheridan, Inc. 

Initial Balance Sheet 
July 31, 1946 

ASSETS 

Current Assets: 

Cash in Banks and On Hand. $28,129.81 

Accounts Receivable. $46,210.44 

Less: Reserve for Bad Debts_ 303.86 $45,906.58 

Commissions Receivable . 4,060.82 

Merchandise Inventory. 34,138.02 

Advances to Employees. 115.00 

Fixed Assets: 

Delivery Equipment. $1,026.25 

Less: Reserve for Depreciation.... 313.57 712.68 

Furniture, Fixtures & Equipment. 4,593.53 

Less: Reserve for Depreciation .... 2,226.15 2,367.38 

Deferred Charges to Expense. 

Organization Expense. 

Goodwill . 

TOTAL ASSETS. 

LIABILITIES & CAPITAL 

Current Liabilities: 

Taxes Payable—Payroll. $ 675.22 

Accounts Payable—Trade. 38,127.05 

Commissions Payable. 6,868.84 

Credit Balances—Accounts Receivable. 1,869.11 

Notes Payable—Officers. 

Deferred Credits to Income. 

Reserve for Contingencies. 

Capital: 

Common Stock—400 shares $100.00 par value, 

issued and outstanding . $40,000.00 

•Capital Surplus—Paid In. 85,000.00 

TOTAL LIABILITIES & NET WORTH 


$112,350.23 


3,080.06 

164.34 

156.50 

64,123.54 

$179,874.67 


$ 47,540.22 
752.60 
372.90 
6,208.95 


$125,000.00 

$179,874.00 
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Defendant's Ex. No. 2 

• • • • 

176 MINUTES OF FIRST MEETING OF 
BOARD OF DIRECTORS 


The first meeting of the board of directors of Mac- 
INTOSH & SHERIDAN, INC., was held at 1210-18th 
Street, N. W., Washington, D. C., on the 23rd day of 
July, 1946, at 10 A. M. 

Present: Messrs. C. D. Macintosh, Philip A. Sheridan 
and Arthur 0. Wooldridge. 

Mr. C. D. Macintosh was chosen temporary chairman 
and Mr. Philip A. Sheridan temporary secretary of the 
meeting. 

The minutes of the meeting of incorporators were read 
and approved. 

The following persons were nominated for officers of 
the corporation to serve until their respective successors 
are chosen and qualify: 

President & Treasurer—C. D. Macintosh 

1st Vice President—Philip A. Sheridan 

2nd Vice Pres. & Sec.—Arthur 0. Wooldridge 

All the directors having voted affirmatively in favor 
of the above nominations, the aforesaid persons were 
unanimously elected to the offices set forth before their 
respective names. 

The president and secretary thereupon entered upon 
the discharge of their duties. 

Upon motion, duly made, seconded and carried, it 
was 

177 RESOLVED, that C. D. Macintosh, the Treas¬ 
urer of MacINTOSH & SHERIDAN, INC., is 
authorized and instructed to open a deposit account for 
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and in the name of this Corporation with the Hamilton 
National Bank in the City of Washington, D. C., to de¬ 
posit therein funds of this Corporation and that said 
account may be drawn on only by check signed in the 
name of this Corporation by either C. D. Macintosh, 
Treasurer, or Philip A. Sheridan, First Vice President, 
until further notice in writing be given to said Hamilton 
National Bank and the said bank shall not be required 
in any case to make inquiry respecting the application 
of any instrument executed in virtue of this resolution 
or of the proceeds therefrom, nor be under any obliga¬ 
tion to see to the application of such instrument or pro¬ 
ceeds. 

Upon motion, duly made, seconded and carried, it was 

RESOLVED, That The Corporation Trust Company as 
the registered agent 'of this corporation, in charge of the 
principal office in Delaware and of the books required 
by law to be kept in that office, and as agent upon whom 
process against this corporation may be served shall act 
under the direction and supervision of counsel for this 
corporation in all matters arising out of or pertaining to 
such agency, including the forwarding of process served, 
official notices and communications, and all service bulle¬ 
tins covering report and tax requirements, and the secre¬ 
tary is hereby authorized to sign a certificate in accord¬ 
ance with this resolution. 

Upon motion, duly made, seconded and carried, it 
was 

178 RESOLVED, That the form of stock certificate 
presented and read be approved and adopted, 
and that the secretary be instructed to insert a specimen 
thereof in the minute book following the minutes of this 
meeting. 

Upon motion, duly made, seconded and carried, it was 
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RESOLVED, That the seal, an impression of which is 
herewith affixed, be adopted as the corporate seal of 
the corporation. 

The secretary was authorized and directed to procure 
the proper corporate books. 

Upon motion, duly made, seconded and carried, it was 

RESOLVED, That C. D. Macintosh, the Treasurer of 
MacINTOSH & SHERIDAN, INC., is authorized and in¬ 
structed to open a deposit account for and in the name 
of this Corporation with the Liberty National Bank in 
the City of Washington, D. C., to deposit therein funds 
of this Corporation and that said account may be drawn 
on only by check signed in the name of this Corporation 
by either C. D. Macintosh, Treasurer, or Philip A. Sheri¬ 
dan, First Vice President, until further notice in Meriting 
be given t‘o said Liberty National Bank and the said bank 
shall not be required in any case to make inquiry re¬ 
specting the application of any instrument executed in 
virtue of this resolution or of the proceeds therefrom, 
nor be under any obligation to see to the application of 
such instrument 'or proceeds. 

Upon motion, duly made, seconded and carried, it 
was 

179 RESOLVED, That an office of the corporation 
be established and maintained at 1210-18th Street, 
N. W., in the City of Washington, District of Columbia, 
and that meetings 'of the board of directors from time to 
time mav be held either at the registered office in Wil- 
mington, Delaware, or at such office in the City of Wash¬ 
ington or elsewhere, as the board of directors shall from 
time to time order. 

The president stated that he had received an offer 
from Macintosh & Sheridan, a partnership, located at 
1210 - 18th St., N. W., Washington, D. C., to exchange 
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their entire business subject to existing liabilities for 
400 shares of the capital stock of this corporation, said 
stock to be paid out 200 shares to C. D. Macintosh and 
200 shares to Philip A. Sheridan, such exchange to be a 
non-taxable exchange of assets for stock, the net equity 
value of the business turned in for the stock being 
$125,000. The said partnership further agreed to furnish 
the corporation with a bill of sale and complete inventory 
as of August 1, 1946, a delay in making a transfer being 
for the purpose of complying with the Bulk Sales Law 
of the District 'of Columbia so that the corporation might 
have time within which to notify all creditors of the part¬ 
nership. 

Upon motion, duly made, seconded and carried, it was 

RESOLVED, That the president and first vice presi¬ 
dent are authorized and directed to exchange 400 shares 
of the capital stock of the corporation for all of the assets 
of Macintosh & Sheridan, a partnership, of 1210-18th 
St., N. W., Washington, D. C., as of August 1, 1946, 
180 and that the secretary notify all the creditors of 
Macintosh & Sheridan, such creditors being listed 
on notarized notification to the corporation listing the 
creditors and their addresses to comply with the Bulk 
Sales Law of the District of Columbia, and to issue said 
stock to C. D. Macintosh and Philip A. Sheridan upon 
receipt on August 1, 1946 of the bill of sale of the assets 
of the partnership. 

There being no further business to come before the 
meeting, it was adjourned. 

/s/ A. O. Wooldridge 
Secretary 

• • • • 
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183 Defendant's Exhibit No. 4 

MINUTES OF FIRST ANNUAL MEETING 
OF THE STOCKHOLDERS 
OF 

MacINTOSH & SHERIDAN, INC. 

The first annual meeting of the stockholders of Mac¬ 
intosh & Sheridan, Inc. was held at the office of the com¬ 
pany at 1210-18th Street, N. W., Washington, D. C., 
on September 16, 1946 at 10 A. M. The meeting was 
held subject to call by the President There were present 
all of the stockholders. 

By unanimous consent all formality in the election of 
directors for the ensuing year was waived and by unani¬ 
mous vote of all the stockholders the following directors 
were elected for the ensuing year: 


FOR DIRECTORS VOTES 

C. D. Macintosh 500 

Phil A. Sheridan 500 

Arthur O. Wooldridge 500 


There being no further business to come before the 
meeting it was adjourned at 10:30 A. M. 

/s/ Arthur O. Wooldridge 
Secretary 

• • • • 

184 Filed Jul 24 1951 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 24th day of July, 1951, that 
plaintiff, Arthur O. Wooldridge, hereby appeals to the 
United States Court of Appeals for the District of Co¬ 
lumbia from the judgment of this Court entered on the 
14th day of July, 1951, in favor of the defendant and 
against the plan tiff. 
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APPELLEE’S STATEMENT OF QUESTIONS 

PRESENTED 

Appellee submits that the questions involved herein 
are: 

I. 

Is the appellant, who voluntarily left the employment 
of the appellee, entitled to a one-fifth (1/5) interest in 
the earnings of the appellee during the period of his 
employment (July, 1946 to June 30, 1949), under the pro¬ 
visions of the contract and note involved in this litigation 
(Exs. 1 and 2) (71 A, 73A), by which instruments ap¬ 
pellee agreed to transfer to appellant 100 shares of the 
capital stock of appellee for $25,000 on specified deferred 
payments and other conditions set forth in the contract 
and promissory note? 

The agreement provided that in the event the appel¬ 
lant left the employment of the corporation for any cause, 
or in case of his death, the stock was redeemable by the 
corporation at appellant’s cost, plus one-fifth (1/5) of 
the earnings to a designated time. It also provided : 

“. . . the stock to be made out in the name of 
Arthur O. Wooldridge and endorsed in blank by him 
and left with the corporation in trust under the 
terms of this agreement pending payment m full for 
the same in the total sum of $25,000.” (72A) 

Specific payments were required with the right in 
appellant to pay any or all of the balance at any time 
(72A). 

Further, the agreement provided: 

”... this agreement to remain in force until the 
entire purchase price is paid, at which time all of the 
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capital stock hereby purchased is to be turned over 
to Wooldridge free and clear of encumbrances, . . 
(72A), 


and 

. the purchase price of this stock is the full 
value of the stock at the date of purchase and there 
is nothing in connection ivith this sale in any way 
amounting to any remuneration to Wooldridge, the 
purpose of the agreement being to give Wooldridge 
an interest in the business in order to further en¬ 
courage his efforts on behalf of the business.” (72A 
and 73A). 

Appellant admittedly defaulted in the payments due 
by the terms of the contract and the promissory n-ote. 
(26A) 

II. 

Were the contract (71A) and the promissory note 
(73A) dependent transactions, i. e. could appellant under 
any theory of the case have a right to recover under 
the agreement, when admittedly he defaulted in the pay¬ 
ments due both under the terms of the agreement and 
promissory note? 
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In The 


itnifrii States Court of Appeals 

Fob the District of Columbia Circuit 


No. 11,159 


Arthub 0. Wooldridge, Appellant 


v. 

Macintosh & Sheridan, Inc., a corporation, Appellee 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

For some years prior to 1946, Cecil D. Macintosh and 
Phil Sheridan conducted, as partners, a sales and mer¬ 
chandise brokerage business. They purchased supplies 
and commodities for sale and they represented manufac¬ 
turers in the sale of products to the Federal and District 
Government and private industry. The business pros- 
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pered. From July 1944 until the corporation was formed, 
the appellant worked for the partnership (37A). On 
July 9, 1946 a corporation (appellee) was formed to con¬ 
tinue the business. It had an authorized capital stock 
of 500 shares at $100 per share. On July 23, 1946, the 
partnership transferred to the corporation all of its 
assets which had a net value of $125,000.00 (23A, 55A, 
57A, 79A, 83A, Defendants Exhibit No. 1). 

On July 23, 1946, the corporation, by appropriate reso¬ 
lution, authorized that each of the former partners should 
receive 200 shares of the capital stock of the corporation 
as consideration for the transfer to it of the partnership 
assets amounting to ($125,000.00). At the same meeting, 
Mr. Macintosh was elected president, Mr. Sheridan was 
elected first vice president and appellant was elected sec¬ 
ond vice-president and secretary, (80A, et seq). 

On September 4, 1946, the corporation authorized 
salaries to Mr. Macintosh and Mr. Sheridan of $12,500 
per year and to the appellant, Mr. Wooldridge, $10,000 
per year. At that time the corporation received and 
accepted the offer of Mr. Wooldridge to purchase the re¬ 
maining 100 shares of the capital stock of the corporation 
at $250 per share. Appellant agreed to pay $1,000 in 
cash. The balance was to be paid by a non-interest- 
bearing note for $24,000 (76A, 77A). 

A certificate of stock for 100 shares was thereupon, 
September 4, 1946, issued to Wooldridge, who immedi¬ 
ately endorsed it in blank and returned it to the corpo¬ 
ration. (23A, 42A and T58). 

The agreement between the parties dated October 28, 
1946 (71A) and the note executed by appellant for the 
deferred purchase price (73A) as authorized by appro¬ 
priate corporate resolution provided that in order to se¬ 
cure the services and cooperation of Wooldridge, the 
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corporation was willing to sell him a one-fifth (1/5) 
interest in the corporation and would transfer to him the 
remaining 100 shares of the authorized capital stock at 
$250 per share. Wooldridge paid $1,000 and executed 
the note and agreement. (71 A, 72A and 73A). The con¬ 
tract provided that the agreement should remain in force 
until the entire purchase price was paid, at which time 
all of the stock was to be turned over to Wooldridge. On 
October 31, 1946, the note (73A) was executed by Woold¬ 
ridge and delivered to the corporation. It provided that 
the stock was to be held by the corporation until the 
note was paid in full. 

The Court found as a fact (25A) that it was the in¬ 
tention of the parties that the appellant should not begin 
to share in the profits of the corporation until appellant 
complied with his agreement and paid the note in frill 
(25A). This conclusion was reasonable and sustained by 
the evidence. 

On July 13, 1949 the appellant wrote to the appellee 
requesting redemption of 100 shares of stock by the 
cancellation of his $24,000 note, the return of $1,000 
in cash and one-fifth (1/5) of the earnings of the corpo¬ 
ration from August 1, 1946 through June 30, 1949 (15A). 
His demand was rejected. 

Thereafter negotiations between counsel for the re¬ 
spective parties were had and on August 10, 1949 a 
letter was signed (Ex. 3, 74A) wherein appellant’s $1,000 
was returned to him and the note cancelled. This, how¬ 
ever, was done during negotiations to settle the contro¬ 
versy and without prejudice to the rights of either party. 

These were the facts presented below. The Court con¬ 
cluded no cause of action was established and dismissed 
the complaint. (13A-26A) 
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SUMMARY OF ARGUMENT 
I 

The appellant breached his contract with the appellee 
in that he failed to make the payments on the contract 
and note in the amount of $24,000. Accordingly, he was 
not entitled to one-fifth of the profits of the appellee 
when he refused to pay for one-fifth of appellee’s stock 
sold to him by the agreement. The agreement between 
the parties and the promissory note providing for the 
deferred payments called for in the agreement are de¬ 
pendent transactions and should be considered as one. 

n 

The Court properly excluded evidence of appellant as 
to the purpose of the formation of the corporation (ap¬ 
pellee) alleged to have occurred between the appellant 
and Messrs. Macintosh and Sheridan prior to the actual 
formation of the corporation. 

m 

The Court properly excluded a conversation between 
appellant and Messrs. ^Macintosh and Sheridan alleged 
to have occurred approximately two months subsequent 
to execution of the agreement and note concerning the 
payment due on appellant’s note to appellee. 

IV 

The findings of fact and conclusions of law entered 
by the Court are full and complete and supported by the 
evidence. Findings should not summarize the evidence. 
This Court in considering the findings of fact must give 
proper weight to the trial judge’s opportunity to evaluate 
and appraise the evidence. 
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V 

The trial court was right in refusing to approve the 
findings of fact submitted by appellant’s counsel for the 
reason that the evidence did not sustain them. 

ARGUMENT 

For the convenience of the Court, the argument of 
appellee will follow the arguments presented by appel¬ 
lant. 


ANSWER TO APPELLANT’S 

“Introduction to Argument” 

Appellant’s brief (p. 9 et seq) attempts a partial 
analysis of the contract which was the subject matter 
of the suit. He contends that the contract is one of 
employment—“an incentive arrangement”. 

From a fair reading of the entire agreement (71A) 
the Court will find that such was not the case. The 
complaint is based on a sale (3A). The case was not 
tried on the theory of an employment contract. 

We find in the first paragraph of the agreement that 
the appellee “in connection with securing the services” 
of appellant is willing to sell Wooldridge a one-fifth 
(1/5) interest in the capital stock of the corporation.” 

The second paragraph of the agreement provides that 
in consideration of the transfer of stock and the “pay¬ 
ment of money’’ hereinafter set forth, the parties agree 
that the corporation would sell to Wooldridge 100 shares 
of its capital stock at $250 per share. The agreement 
also provides that although the stock is made out in the 
name of Wooldridge it is to be endorsed in blank by 
him and “left with the corporation in trust, under the 
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terms of this agreement, pending 'payment in full for the 
same in the total sum of $25,000.” The method of pay¬ 
ment is outlined in detail. 

The agreement gives appellant the right to pay off 
any or all of the balance at any time. 

The agreement specifically provided: 

“This agreement to remain in force until the en¬ 
tire purchase price is paid, . . 

The last paragraph of the agreement (72A) contains 
the clause which is the subject matter of this litigation 
and provides in effect that upon appellant leaving the 
employment or upon his death that his stock was re¬ 
deemable by the Corporation at his cost, plus one-fifth 
of the earnings, to a designated period. From a reading 
of the entire agreement, it is clear that this provision 
was intended to mean, and does mean that the Corpora¬ 
tion reserved the right to buy back appellant’s stock at 
his cost. The provision for one-fifth of the profits con¬ 
tained in this paragraph presupposes that Wooldridge 
had paid in full his promissory note given to the Cor¬ 
poration at the time of the transaction. 

Appellee strongly maintains that if the contract did 
not mean this it would have been a plain, simple and 
easy thing to have drawn an agreement providing that 
Wooldridge would receive in addition to his annual salary 
of $10,000, one-fifth of the earnings of the Corporation. 
No such provisions appear in the agreement. 

The agreement outlines the procedure whereby appel¬ 
lant was permitted to buy stock of the Corporation. 
Nothing appears in the agreement or in the evidence 
which would tend to show that Wooldridge was entitled 
to any greater rights in the corporation than those pos¬ 
sessed by the two principal owners of the Corporation— 
Macintosh and Sheridan. Macintosh and Sheridan indi- 
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vidually transferred actual assets of $125,000 as con¬ 
sideration for the stock issued to them. (79A and 54A). 
This constituted the working capital of the Corporation. 
Appellant was required to pay in full his share of the 
capital before he was entitled to any of the profits. The 
business needed and received from Mr. Macintosh and 
Mr. Sheridan money to operate. The original balance 
sheet of the Corporation (79A) discloses the extent of 
their contribution. 

The agreement contains this very significant sentence: 

“It is understood and agreed that the purchase 
price of this stock is the full value of the stock at 
the date of purchase and there is nothing in connec¬ 
tion with this sale in any way amounting to cmy re¬ 
muneration to Wooldridge , . . .”. 

The agreement made no provisions as to how long 
Wooldridge w^as to remain in the employment of ap¬ 
pellee; made no stipulations that he was not to engage 
in business with any competitive concern upon leaving 
his employment with the Corporation and made no state¬ 
ment that he possessed any special or unusual qualifica¬ 
tions. In fact, w’e find no statement regarding appel¬ 
lant’s employment except for the first sentence of the 
agreement reciting that the corporation desired to secure 
his services, and the last clause reciting that the pur¬ 
pose of the agreement was to give Wooldridge an in¬ 
terest in the business in order to encourage his efforts 
in behalf of the business. 

In view of the above analysis of the agreement, it is 
submitted the Court cannot regard this agreement as an 
employment contract. Accordingly, the authorities cited 
by appellant are not in point. The question presented 
below was simply whether Wooldridge complied with his 
contract. He did not. 
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The trial court in its memorandum stated: 

“I find as a fact and as a matter of law that the 
plaintiff is not entitled to share in the profits under 
the agreement upon which the alleged right is predi¬ 
cated”. (13A) 

I 

Ambiguity of Contract and Admissibility 
of Evidence 

Appellant argues that the trial court should not have 
admitted in evidence the initial balance sheet (Defend¬ 
ant’s Exhibit 1, 79A). This balance sheet disclosed that 
$125,000 of assets were turned over to the corporation 
in consideration for the 200 shares of stock issued to 
each of the other stockholders. Included in the assets 
are such items as: 

Cash $28,129.91 

Accounts receivable 45,906.58 

Merchandise inventory 34,138.02 

These assets were received from Macintosh & Sheridan, 
individually, when the corporation was formed on July 
9, 1946. 

The corporation obviously needed capital and assets 
to do business. If Wooldridge had paid his $25,000 as 
he was required to do, the corporation would have had 
a stronger working capital. It could have carried on a 
more extensive business and made greater profits. 

Appellant invited the testimony which he now com¬ 
plains of by proving that he did not pay his $24,000 
promissory note (38A). The testimony complained of 
was not only admissible but it was required in order to 
explain the testimony of the appellant that he did not 
pay the note. Otherwise, the Court would have been 
justified in concluding that all parties procured their 
stock in the manner that appellant did. If Messrs. Mac- 
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Intosh and Sheridan had merely given the corporation 
a promise to pay something in the future, the corpora¬ 
tion would have been without liquid or working capital. 

The contract and note were not ambiguous in that they 
required appellant to pay $25,000 in full before he was 
entitled to share in any of the profits. The trial court 
did not err in receiving evidence that the remaining two 
stockholders paid $125,000 for their stock. (54A, 55A, 
82A and 83A). 

Appellant’s counsel’s only objection to the introduction 
of this testimony was that it went beyond the face of 
the contract—appellant stood on the face of the contract 
which he believed to be clear and unequivocal. (55A). 

Appellant, however, was a member of the Board of 
Directors of appellee when it agreed to the issuance of 
200 shares of stock to both Mr. Macintosh and Mr. 
Sheridan in consideration of their $125,000. (82A, 83A). 

THE AGREEMENT AND NOTE WERE DEPENDENT 
TRANSACTION AND SHOULD BE CON¬ 
SIDERED AS ONE. 

The agreement (71A) and note (73A) constituted one 
transaction. It is not disputed by appellant that the 
note calling for a payment of $24,000 refers to the same 
$24,000 as the balance due under the agreement for 
the purchase of stock. 

The appellant defaulted by not making the payments 
required by the note and agreement. He breached the 
agreement. Therefore he is not entitled to receive any 
benefits that might accrue to him under the agreement. 
He did not pay the consideration for benefits that he 
was to receive under the terms of the agreement. 

Here again the Court should consider that the other 
two stockholders contributed $125,000 in exchange for 
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their stock. Wooldridge was to contribute $25,000 for 
his stock. He did not do so. 

Appellee maintains that the contract and note were 
dependent transactions. 

| _ 

When two instruments relating to the same transaction 
are executed at or about the same time they must be 
read together. This is well established by the following 
authorities: 

Helvermg v. LeGierse (1941), 312 U. S. 531, 85 L. 

Ed. 996 

Tyrer v. Chew (1895), 7 App. T>. C. 175 
Nash v. Milford (1909), 33 App. D. C. 142 
Fisk Rubber Co. v. Muller (1914), 42 App. D. C. 49 
Petersen v. Miller Rubber Co. (1928) (CCA 8th) 

24 F. (2) 59 

Cafritz Construction Co. v. Mudrick, 61 App. D. C. 

189, 59 F. (2) 864 

Basile et al v. Calif. Packing Co. (CCA 9th, 1928) 

25 F. (2) 576 

Layne-Bowler et al v. City of Glen Wood, Iowa 

(CCA 8th, 1929) 34 F. (2) 889, 3 A. L. R. 971 
Empire Gas & Fuel Co. v. Stem (CCA 8th, 1926) 

15 F. (2) 323 

12 Am. Jur. 781, sect. 246 

If appellant was to have an absolute right to twenty 
(20%) percent of the earnings of the corporation, irre¬ 
spective of whether he paid $.25 or $25,000, the agreement 
would have said so. Had such been the intention of the 
parties, all the terms and provisions and conditions re¬ 
garding the issuance of stock, the payment of money at 
specified dates, the stock remaining as collateral for the 
deferred payments would have been unnecessary. 

If appellant’s contention is correct the agreement would 
have provided only that appellant in addition to his 
salary was to receive one-fifth (1/5) of the earnings or 
profit of the corporation during his employment. 
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Therefore, in order to show that Wooldridge was to 
pay the $25,000 for his one-fifth (1/5) interest in the 
profits, it was proper to show the consideration ($125,- 
000.00) paid by the other two stockholders for four-fifths 
interest. 

n. 

The Exclusion of Appellant’s Testimony Was Proper 

Appellant complains that he was not permitted to 
testify as to the circumstances of the conversation with 
Mr. Macintosh and Mr. Sheridan prior to the formation 
of the corporation. (37A-38A) He sought to prove the 
purpose for which the corporation was formed (Appel¬ 
lant’s brief 18). Appellant was asked: 

“Q Did they tell you anything relative to the pur¬ 
pose for which the corporation was formed?” (38A) 

Objection was interposed and sustained. No proffer 
was made by appellant’s counsel as required by Rule 
43(c) F. R. C . P. Appellant’s counsel cannot now tie in 
as a proffer of proof a vague and confusing statement 
made by him (33A) prior to the offer by him of any 
testimony. The statement appearing on 33A was made 
prior to any witness being called by either party to the 
cause. 

Appellant also complains that the Court denied appel¬ 
lant permission to answer the following question (38A): 

“Q Did you have any conversation with either 
Mr. Macintosh or Mr. Sheridan after the $1,000 pay¬ 
ment due December 31, 1946, was due, relative to that 
payment?” 

Here again, no proffer of proof was made by appellant’s 
counsel as required by Rule 43(c) F. R . C. P. 

The appellant’s failure to make appropriate proffer 
of proof precludes review. Cf. Barron and Holtzoff, 
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Vol. 2 , pages 692, 695, sect. 969; Moores Federal Prac¬ 
tice, Vol. 3, page 3076, as well as Stafford v. American 
Sec. & Trust Co., 60 App. D. C. 380, 55 F. ( 2) 542 amd 
Sorrels v. Alexander, 79 U. S. App. D. C. 112,142 F. ( 2) 
769. 

The questions were not in such form as to clearly 
indicate the facts sought to be elicited from the wit¬ 
nesses. Their significance was not obvious. Proffer of 
proof was necessary. 

The primary and most important fact remains that ap¬ 
pellant did not pay the note and, during the negotia¬ 
tions toward settlement, his note was returned to his 
counsel marked cancelled and the $1,000, originally ad¬ 
vanced by him, was also returned (74A). 

The $24,000 note, would upon payment, have consti¬ 
tuted approximately one-fifth (1/5) of the total assets 
of the corporation. One officer or two officers cannot 
verbally waive the payment which is due the corpora¬ 
tion. The testimony of waiver was also inadmissible on 
the grounds that it would vary the terms of a written 
instrument. Both the contract and note required payment 
and appellant was apparently attempting to show a 
waiver by either Mr. Macintosh or Mr. Sheridan. This 
could not be done. Corporate action was required. 
Where power is vested in directors to do certain acts, it 
is not vested in them individually but is vested in them 
as a board. They can only act as a board at a legal 
meeting. Fletcher Cyclopedia, Corporations, Vol. 2, page 
29, sect. 278, and page 168, sect. 392 and authorities 
there cited. 

The agreement was dated October 28, 1946, and the 
question regarding the conversation between appellant 
and Messrs. Macintosh or Sheridan on or after December 
31,1946, could under no theory be admissible. The agree- 
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ment was executed in October 1946, and an alleged con¬ 
versation occurring many months later obviously was not 
admissible. 

This supposed conversation could not change the mean¬ 
ing and intent of the parties to a contract already in 
existence. 

The statement made by appellant’s counsel (33A) was 
in no wise a justification for the question that was asked. 
Counsel stated that he wished to show that the corporo- 
tion was operated as the alter ego of the two major 
stockholders. This would not have been an answer to the 
question propounded by counsel. (38A). 

The proffer which appellant’s counsel now presents, 
(appellant’s brief, pp. 18 and 19), is not found anywhere 
in the record and no page reference to the record is 
given. 

The question relative to a conversation between Woold¬ 
ridge and the other two stockholders at a time prior to 
the formation of the corporation would also be objec¬ 
tionable on the ground that the charter, by-laws and cor¬ 
porate minutes could not be overriden by an alleged con¬ 
versation occurring at some undisclosed time prior to 
the formation of the corporation. Wooldridge was not 
forced into the corporation. He was entitled to resign 
his employment if he wished. 

The alleged conversation with a prospective stock¬ 
holder months before the formation of the corporation 
cannot bind that corporation or alter its obligations and 
purposes as set out in its charter, by-laws and minutes. 
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m 

The Court Properly Excluded Evidence of a Conversation 
Relative to Overdue Payments on an Installment 
Note. 

Appellant’s third point is based upon the alleged error 
of the trial court in excluding testimony of appellant to 
the effect that Mr. Macintosh and Mr. Sheridan indi¬ 
vidually agreed to an extension of the maturity of the 
note. Appellant’s counsel (38A, 39A) endeavored to have 
the appellant testify relative to a supposed conversation 
between Messrs. Macintosh and Sheridan occurring 
many months subsequent to the execution date of the con¬ 
tract. The question propounded was: (38A) 

“Did you have any conversation with either Mr. 
Macintosh or Mr. Sheridan after the $1,000 pay¬ 
ment due December 31, 1946, was due, relative to 
that payment?” 

The question did not in any way suggest that the corpo¬ 
ration consented to a waiver of the payment due. 

Objection was interposed that such conversation was 
immaterial and irrelevant and could not be binding upon 
the corporation; that one individual cannot waive the 
rights of a corporation; and that a valuable asset of the 
corporation could not be passed over or waived by an 
officer or stockholder. The trial court held that the evi¬ 
dence was inadmissible. Appellant’s counsel spoke about 
the corporation being the “alter ego” of individuals. 
Apparently he was referring to Messrs. Macintosh and 
Sheridan. However, there was not a line of proof that 
Messrs. Macintosh and Sheridan, along with the appel¬ 
lant, did not conduct all corporation matters in a proper 
and legal manner. 

Appellee’s counsel contend the court was correct. 
Again, however, the appellant did not make proffer of 
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proof as required by Rule 43(c) F. R. C. P. The court 
was not advised as to what counsel was endeavoring to 
prove. 

Appellant’s brief (bottom of page 20, top of page 21) 
states that which the plaintiff would have testified to if 
permitted. Appellee’s counsel does not find such state¬ 
ment in the record and there is no page reference given 
in appellant’s brief. Accordingly, this court is asked 
to disregard evidence or proffer of evidence which does 
not appear in this record. 

Payment of an installment due on a note may be ex¬ 
tended by an oral agreement provided there is consider¬ 
ation. Cf. Gross v. Steimle, 20 D. C. 339; McLemore v. 
Powell, 25 U. S. 554, 6 L. Ed. 726; Pittsburgh Plate Glass 
Co. v. Jarrett (D. C. Ga.) 42 F. S. 723; Annotation 85 
A. L. R. 327. However, it must be by act of the parties 
to the instrument and must be for a definite time. There 
was no evidence that the corporation, which was the 
payee and holder of the note, consented or agreed by 
corporate action to any postponement. 

In his brief (page 23) appellant now proffers and be¬ 
latedly advances that Mr. Wooldridge was told that if 
he would continue to work for the corporation the note 
could be altered so that overdue payments need not be 
liquidated by him until dividends on the stock were paid. 
Emphatically, this is denied. That this is totally erro¬ 
neous is best shown by the fact that nowhere in the 
complaint (2A), the contract (71 A), the note (73A), or 
any of the various exhibits, pleadings, or in the testi¬ 
mony of the plaintiff, or cross examination of the de¬ 
fendant, or even in the proposed findings of fact sub¬ 
mitted by the plaintiff below is any mention made or 
oven intimated that the note was to be paid out of divi¬ 
dends on the stock. It is not in the record at any place. 
Counsel should not now advance these facts. 
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Of utmost importance is the fact that even if every¬ 
thing he now says were averred, proved, or proffered, it 
would not constitute a consideration for the extension. 

The appellant’s stock-purchasing agreement involved 
an amount of money equivalent to, in round figures, one- 
fifth (1/5) of the then assets of the corporation. The 
agreement was formally presented to the corporation at 
one of its directors meetings for approval. (76A, 77A). 
Appellant now’ says that any one of the other stockhold¬ 
ers could have waived the payment of the $24,000 note. 
If it was necessary to have the corporation approve the 
original agreement, it was equally necessary to have the 
corporation, through its Board of Directors, waive the 
payment of $24,000 due from appellant under the terms 
of the agreement. 

i 

No consideration was stated for the alleged waiver of 
the payments on the $24,000 promissory note. Was the 
extension to be for a few months or a few years? 

Appellant cannot now complain for the first time that 
the corporate minutes were not properly conducted. His 
signature appears thereon as secretary and if they were 
not satisfactory to him, he could have easily said so by 
formal letter or other communication addressed to the 
corporation. 

We think it would be well here to discuss whether 
the issuance and acceptance of the note, dependent as it 
was on the contract, constituted payment. It did not. 
Under no circumstances could it be considered payment 
in ftdl under the terms of the instruments herein in¬ 
volved. 

The Delaware Constitution prohibits the acceptance of 
a note in payment for stock. This was one of the de¬ 
fenses interposed by the appellee (12A). It was a Dela¬ 
ware corporation. 
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In the case of SoJdcund v. Baker (Del. Sup. Ct. 1927) 
141 Atl. 277, 58 A. L. R. 693, 704, 707, the issue was 
whether a note should be considered payment for the 
issue of stock. The Court said: 

“ ‘ A promise to pay money does not meet the con¬ 
stitutional requirement. Each of the appellants gave 
his promissory note payable in the future or on 
demand, for the par value of the stock issued by 
him, and even though the maker was solvent and the 
note good, it was nothing more than a promise to 
pay. It is so clear that a promise to pay, by note 
or otherwise, is not payment of money within the 
meaning of our Constitution, it is not necessary to 
cite authorities in support of the proposition.’ ” 

“Section 3 of article 9 was enacted for the pro¬ 
tection of both creditors and stockholders; for the 
purpose of preventing the issuance of stock without 
any consideration, or upon an insufficient considera¬ 
tion, whereby the actual capital would be much less 
than the amount represented by the shares issued 
and sold by the corporation. 

“The broad language used indicated that the 
framers of the Constitution intended that the capital 
of a Delaware corporation should be composed of 
substantial assets, assets of such character that they 
could not only be readily subjected to the payment 
of corporate debts, but would also secure the rights 
of the stockholders in such capital, whether in case 
of final distribution or otherwise.’ * 

Mr. Macintosh and Mr. Sheridan contributed very sub¬ 
stantial assets. Mr. Wooldridge did not. 

In Peter v. Beverly, 35 U. S. 532, 568; 9 L. Ed. 522, 
536, Justice Thompson speaking for the Court said: 

“It is, say the courts, a settled doctrine that the 
acceptance of a negotiable note for an antecedent 
debt will not extinguish such debt, unless it is ex¬ 
pressly agreed that it is received as payment. It is 
unnecessary in the present' case to carry the prin¬ 
ciple so far as to say there must be an express agree- 
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ment for that purpose in order to operate as pay¬ 
ment, but the evidence must certainly be so clear and 
satisfactory as to leave no reasonable doubt that such 
was the intention of the parties.” 

In the instant case, the evidence was unequivocal that 
the note was to be paid in full. The instruments so 
provided. 

The great weight of authority is to the effect that a 
note does not constitute payment. See Words and 
Phrases (Perm. Ed.) Vol. 31 at page 485, et seq. 

We invite the Court’s attention to Freeman v. Moses, 
52 App. D. C. 184, 166, 285 Fed. 898 (1922). There, this 
Court said: 

“In Sheehy v. Mandeville, 6 C ranch, 252, 262 (3 
L. Ed. 215), Chief Justice Marshall said: 

“‘That a note, without a special contract, would 
not, of itself, discharge the original cause of action, 
is not denied. But it is insisted that if, by express 
agreement, the note is received as payment, it satis¬ 
fied the original contract, and the party receiving it 
must take his remedy on it. This principle appears 
to be well settled. ’ 

“In Lyman et al. v. Bank of United States, 12 How. 
225, 243 (13 L. Ed. 965), the Supreme Court of the 
United States approved a ruling by the Circuit Court 
that— 

“ ‘the mere acceptance of the notes by the bank did 
not necessarily operate as a satisfaction, and that 
whether or not there was an agreement at the time 
to receive them in satisfaction, or whether the cir¬ 
cumstances attending the transactions warranted such 
an inference, were questions for the jury. 7 ” 

Some cases hold that if the parties agree, the accept¬ 
ance of a note will discharge the debt altogether. Cf. 
Miller v. €. I. R. (CCA 3rd, 1947) 164 F (2) 268. How¬ 
ever, in the instant case it was specifically provided by 
the contract and note that payment should be made in 
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full. The note is but evidence of the indebtedness and 
does not discharge the debt for which it was given. 
Maryland Casualty Co. v. Cushing (CCA 7th, 1949) 171 
F (2) 257, 258. The note did not alter the nature of 
plaintiff’s debt to the defendant. It was merely evidence 
of it. Wyman v. U. S., 109 U. S. 654, 27 L. Ed. 1068, 
1069. The giving of the note was accompanied by the 
condition that it would be paid. The 'Kimball, 70 U. S. 
37, 18 L. Ed. 50. 

When the note was paid in full, then and then only 
was appellant entitled to the stock and its benefits. The 
Court below so found (13A, 25A). 

IV 

The Findings of Fact Were Sustained by the Evidence 

The fourth point raised by appellant alleges that the 
findings of fact find no support in the evidence and are 
against the weight of the evidence. 

Rule 52 F. R. C. P. provides for findings of fact and 
conclusions of law. Before such findings may be set 
aside they must be clearly erroneous. Furthermore, due 
regard must be given to the opportunity of the trial 
court to appraise the witnesses as well as to compare 
and evaluate the evidence. 

In Schilling v. Schwitzer-Cummins Co. (1944) 79 U. S. 
App. D. C. 20, 142 F (2) 82, it was held: 

“The ultimate test as to the adequacy of findings 
will always be whether they are sufficiently compre¬ 
hensive and pertinent to the issues to provide a 
basis for decision, and whether they are supported 
by the evidence. To the extent that they are, in 
addition, concisely stated, nonargumentative in form, 
free from conclusions of law and from the redun¬ 
dancy so frequently found in pleadings, they will be 
more useful to all concerned. While counsel may 
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be disappointed that findings do not discuss proposi¬ 
tions sincerely contended for, that, alone, does not 
make them inadequate or suggest that such proposi¬ 
tions were not understood by the court. A decision, 
as between two contestants, necessarily rejects con¬ 
tentions made by one or the other.’ ’ 

The Court finds ultimate facts only and not subsidiary 
evidentiary facts. These principles are sustained by the 
following authorities: 

Barron & Holtzoff, Vol. 2, page 823, sect. 1127 
Klimkiewicz v. W estmirvnister D. & T. Co., 74 App. 

D. C. 333, 122 F (2) 957 

Shelly OH Co. v. Holloway, 171 F (2) 670, CCA 8th 
Plait v. TJ. S., 163 F (2) 165 CCA 10th 
A. B. Dick v. Marr, 155 F (2) 923 CCA 2nd 
Brown v. Irvin, 134 F (2) 337 CCA 5th 
Gay Games v. Smith, 132 F (2) 930 CCA 7th 

In Klimkiewicz v. Westminister, supra, this Court said: 

“Criticism is made of the District Court’s findings 
of fact on the ground that they are mere statements 
of generalities or conclusions and do not meet the 
requirements of Rule 52 of the New Federal Rules, 
28 TJ. S. C. A. following section 723c, but we think 
this criticism is not justifiable. The trial court is 
not required to make findings on all the facts pre¬ 
sented and need only find such ultimate facts as are 
necessary to reach the decision in the case. Penmac 
Corp. v. Esterbrook Steel Pen Mfg : Co., D. C.. 27 F. 
Supp. 86, 93; McGee v. Nee, 8 Cir., 113 F. 2d 543. 
The judgment should stand if the opinion below gives 
the appellate court a clear understanding of the 
basis of the decision. Goodacre v. Panagopoulos, 72 
App. D. C. 25, 110 F. 2d 716; Brown v. Metropolitan 
Life Ins. Co., 69 App. D. C. 233,100 F. 2d 98; Societe 
Suisse Pour Valeurs De Metaux v. Cummings, 69 
App. D. C. 154, 99 F. 2d 387; Shellman v. Shellman, 
68 App. D. C. 197, 95 F. 2d 108. 

The trial judge’s memorandum found as a fact and as 
a matter of law that the plaintiff below was not entitled 
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to share in the profits of the corporation. Based upon 
this memorandum, both sides then submitted proposed 
findings of facts and conclusions of law. The court’s 
findings and conclusions of law are found at pages 22A 
through 25A. 

The findings of fact of the trial court are presump¬ 
tively correct and will not be set aside unless clearly 
against the weight of the evidence. 

In Coleman v. United States, 85 U. S. App. D. C. 145, 
148,176 F (2) 469, this Court said: 

“The primary duty for finding the facts in a case 
rests with the trial court, and his determination in 
this regard is not to be lightly set aside, especially 
where, as here, he has made a detailed analysis of 
the evidence of both parties and has correctly ap¬ 
plied the applicable law in making his determination. 
As stated in Knapp v. United States, 7 Cir., 110 F. 
2d 420, at page 422, 1 The question of law we are 
asked to decide is whether the finding of the trial 
court was based upon substantial evidence. We are 
not the triers of fact, but merely reviewers of the 
action of the triers and limited in our investigation 
to an ascertainment of the existence of substantial 
evidence sufficient to support the finding, Goble v. 
United States, 7 Cir., 94 F. 2d 275, and in the con¬ 
sideration of this question we must assume as estab¬ 
lished all the facts that the evidence reasonably tends 
to prove. Lumbra v. United States, 290 U. S. 551, 
553, 54 S. Ct. 272, 78 L. Ed. 492; United States v. 
Tyrakowski, 7 Cir., 50 F. 2d 766, 771, and the finding 
should not be set aside unless clearly erroneous, Rules 
of Civil Procedure, Rule 52, 28 U. S. C. A. following 
§ 723c. y ” 

The provisions of the rule that the findings of fact 
shall not be set aside unless clearly erroneous is dis¬ 
cussed with abundant citation of authority in Barron & 
Holtzoff, Vol. 2, pages 833, et seq. sect. 1133. 
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A recent expression of this Court upon the subject is 
found in Remington Rand, Inc. v. Societe Internationale 
etc. (decided March 29, 1951), 188 F (2) 1011, 1013, 
where it was announced: 

“Remington Rand attacks the findings upon those 
crucial issues as clearly erroneous. We are asked 
to set them aside and, in effect, to substitute oppos¬ 
ing conclusions in support of a judgment favorable 
to Remington Rand. The evidence was of a varied 
nature, with many witnesses and documents. Much 
of this evidence, oral and written, bore upon the 
aforesaid issues. There were some conflicts. Credi¬ 
bility and accuracy had to be appraised; statements, 
writings, and actions had to be interpreted, all to the 
end that the true nature and purpose of Interhan- 
del’s declaration be justly determined. That was the 
vital question. It is beside the point that a reviewing 
court might draw opposite inferences favorable to 
the contentions of Remington Rand. That alone 
would not justify reversal of the present findings. 
United States v. Nalional Ass’n of Real Estate 
Boards, 1950; 339 U. S. 485, 70 S. Ct. 711, 94 L. Ed. 
1007; United States v. Yellow Cab Co., 1949, 338 U. S. 
338, 341, 70 S. Ct. 177, 94 L. Ed. 150. Where a trial in¬ 
volves disputed factual issues a choice must always 
be made between opposing versions of the evidence. 
In this case the law imposed that high duty and re¬ 
sponsibility upon the presiding judge. His preferred 
opportunity for just appraisement of the witnesses 
and fair comparison and evaluation of the evidence 
is recognized in the law’s command that ‘Findings 
of fact shall not be set aside unless clearly erron¬ 
eous, and due regard shall be given to the oppor¬ 
tunity of the trial court to judge of the credibility 
of the witnesses.’ Fed. R. Civ. P. 52(a). We can¬ 
not say that the findings are clearly erroneous. We 
are not ‘left with the definite and firm conviction that 
a mistake has been committed.’ United States v. 
U. S. Gypsum Co., 1948, 333 U. S. 364, 394, 395, 68 
S. Ct. 525, 542, 92 L. Ed. 746; Dollar v. Land, 1950, 
87 U. S. App. D. C. 214, 184 F. 2d 245, certiorari 
denied, 340 U. S. 884, 71 S. Ct. 198.” 
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This, of course, applies to cases based upon alleged 
breach of contract. Continental Casualty Co. v. Schaefer, 
173 F (2) 5,8 (CCA 9th, 1949). 

Where findings of fact are supported by substantial 
evidence and are not against the clear weight of the 
evidence, they should not be set aside by the appellate 
court. If clearly erroneous, they should be corrected. 
U. S. v. Yellow Cab Co., 338 U. S. 338, 94 L. Ed. 150. 

A. 

In view of the above criteria to be applied by this 
Court, let us examine the findings of fact Nos 21 and 
22 (25A) complained of by appellant on page 26 of his 
brief. We believe them to be supported by substantial 
evidence. We invite the Court’s attention to: 

a. The contract, in paragraph 3 thereof, provided 
that the stock was to be left with the corporation in 
trust • • • pending payment in full for it in the 
full sum of $25,000 (72A). Appellant admittedly 
paid only $1,000 (26A, 38A). 

b. The contract also provided that nothing in 
connection therewith amounted to any remuneration 
to Wooldridge (73A). 

c. The note provided for payment in full. 

Reasonable inferences in making findings are permitted. 
The nature of the instruments allowed the Court to infer 
that the appellant was not entitled to share until he had 
proportionately matched the contribution made by Mr. 
Macintosh and Mr. Sheridan. They had contributed 
$125,000 toward the capital of the corporation. Payment 
of the note was required before sharing in the profits 
could be had. This also can be inferred by reason of 
the fact that the corporation held the stock, indorsed in 
blank, pending payment in full of the note. 
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B. 

Finding of fact 13 (24A) is amply supported by the 
evidence. The note and contract were part and parcel 
of the same transaction and were required to be consid¬ 
ered as such under the law heretofore set out on page 9 
of this brief. 

C. 

Appellant next avers that finding of fact No. 9 (23A) 
was erroneous. This was to the effect that on September 
4, 1946 the corporation issued certificate No. 3 for 100 
shares of stock to the plaintiff and he endorsed the stock 
in blank at that time and surrendered it to the corpora¬ 
tion. The certificate was plaintiff’s exhibit No. 6 and, 
although not incorporated in the appendix, is found on 
page 58 of the original transcript. The exhibit itself is 
contained in the record in this Court. An examination 
thereof will indicate that the stock was issued to Woold¬ 
ridge on September 4, 1946 (T. 57-58). 

The plaintiff testified that upon delivery of the note 
he received the certificate and he endorsed it back (42A). 
On cross examination he stated that he saw a certificate 
of stock, immediately signed it and handed it back (42A). 

It is submitted that the Court properly resolved this 
discrepancy in dates by the documentary evidence of the 
certificate itself rather than the memory of the witness. 
Therefore the finding was based upon substantial evi¬ 
dence. 

D. 

Findings 16 and 17 (24A) were similarly established 
by substantial evidence. The testimony of Mr. Woold¬ 
ridge was to the effect that on June 16, 1949 he was put 
on the payroll of Ozalid and that between June 15, 1949 
and July 1, 1949 he did work for it (40A and 43A). It 
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is submitted that this finding of fact, although not ma¬ 
terial on this appeal, was based upon substantial evi¬ 
dence. 

Justification for finding of fact No. 17 (24A) is best 
substantiated by the fact that the appellant here admits 
and states in his brief that he was paid through June 30 
and not July 1, 1949 and no issue of fact is made there¬ 
on. Further, the testimony of Mr. Whalen, the auditor 
of appellee, definitely establishes that Mr. Wooldridge 
was paid to June 30,1949. (57A) 

E. 

Findings No. 19 and 20, complained of by the appel¬ 
lant, have to do with the earned surplus of the company 
as of March 31, 1949 and June 30, 1949. This evidence 
was substantiated by the balance sheet of the defendant 
corporation, set forth in the appendix on page 78A, and 
the testimony of Mr. Whalen, the auditor, indicating that 
in April 1948 a credit for an earned commission was 
placed on the books in the amount of $5,699.82 (51A). 
This amount continued to be reflected in the books until 
1950 when $3,000 thereof was paid to Davidson Company 
because of a dispute which originated in April 1948 be¬ 
tween that company and the appellee. Consequently, the 
earned surplus in 1949 had to be reduced by the amount 
paid in 1950. There was substantial evidence to sustain 
this finding of fact by the court below. 

In view of the analysis of the evidence showing the 
facts as found by the Court below to each complaint of 
appellant in section IV, A, B, C, D and E of his brief, 
and the law as heretofore cited herein, we submit that 
the findings were based on substantial evidence. Further, 
we maintain they are not against the clear weight of 
the evidence. They should not be set aside by this Court. 
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V. 

The Court Below Properly Rejected Appellant’s 
Proposed Findings. 

This division of appellant’s brief advances that the 
Court below erred, when it failed to incorporate in its 
findings of fact proposals by the appellant and identified 
as No. 6 (14A), No. 10 (15A) and No. 9 (15A). 

A. 

Appellee submits that the contention of the appellant 
to the effect that the contract vras incident to and part 
of the employment arrangement between the parties was 
immaterial to the issues below. Even if such a finding 
was justified, there was no necessity for it. No error 
could possibly result from its omission as a finding of 
fact. The contract spoke for itself and whether it was 
an ordinary sale contract or was a contract entered into 
incident to appellant’s employment by the appellee could 
make no difference. Whether appellant be a stranger 
or an employee, it was necessary for the contract to be 
complied with before any of its benefits could result to 
Mr. Wooldridge. He failed to perform. This proposed 
finding was rightly rejected. 

B. 

In this section of his brief, appellant advances the 
theory that failure to demand payment of the install¬ 
ments due on the note or to appropriate collateral 
should have been found as a fact. Demand was unneces¬ 
sary under the note. Payment was required. Appro¬ 
priation of the collateral was unnecessary. 

The contract provided that Wooldridge was to endorse 
the stock in blank and leave it with the corporation, in 
trust, under the terms of the agreement pending pay- 
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ment in full. There was only one agreement before the 
Court and that required payment in full. There was no 
disclosure of the terms of the trust, even if terms there 
were. The fact that the corporation could hold the 
stock only as collateral as well as the fact that there 
was no recitation in the agreement relative to the man¬ 
ner in which the collateral could be appropriated sustains 
the appellee’s theory that appellant had no interest what¬ 
soever until he paid in full. This, admittedly he did 
not do. 

Appellant frequently maintains in his brief that the 
contract was drawn by the appellee’s lawyer (now de¬ 
ceased) and should be construed against it. However, 
when the contract was drawn, the appellant was an offi¬ 
cer and director of the corporation. 

The Court properly rejected the proposed finding No. 10. 

C. 

Appellant here submits that finding of fact No. 9 (15A), 
proposed by him, should have been entered by the Court 
below. First of all it was unnecessary. The stock was 
left in trust under the terms of the agreement, pending 
payment in full. There was no evidence that any divi¬ 
dends had been declared. There was no evidence of the 
terms of any trust agreement. The Court was justified 
in rejecting this proposed finding. 

VI. 

The Appellant’s Claim Was Unjustified In Fact 

and in Law 

The alleged errors set forth in Point 6 of appellant’s 
brief have been fully discussed in other portions of this 
brief. However, the point raised by appellant wherein 
he discusses the letter of August 10, 1949 (74A) is best 
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answered by the letter itself. Disputes had arisen be¬ 
tween the parties as to the merits of appellant’s claim 
On July 13, 1949, he wrote a letter to appellee (75A). 
It was prepared by his lawyers (43A), while those law¬ 
yers were dealing with attorneys for the appellee (43A). 
The letter of August 10, 1949 was an attempt to com¬ 
promise the differences between the parties and specifi¬ 
cally stated that it would in no manner prejudice the 
rights of either party. Public policy prohibits com¬ 
promise negotiations to be considered as an admission 
of liability. 

We again invite the Court’s attention to the fact that 
a simple contract agreeing to pay appellant $10,000 per 
year, plus a one-fifth (1/5) interest in the net profits of 
the corporation is all that would have been necessary if 
appellee was interested in nothing but the appellant’s 
services. This emphasizes the fact that payment in full 
was expected!. 


CONCLUSION 

We submit the Court below was correct when it found 
as a fact and as a matter of law that Wooldridge was 
not entitled to share in the profits under the agreement 
of the parties and upon which appellant claimed right 
was predicated. 

It is respectfully submitted that the judgment below 
should be affirmed. 

Robert E. Lynch 
James F. Reilly 
Attorneys for Appellee 
821 15th Street, N. W. 
Washington, D. C. 
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REPLY BRIEF FOR APPELLANT 


In order not to burden this Court with a lengthy reply 
to the appellee’s brief, the appellant will confine its addi¬ 
tional remarks to a brief restatement of the main issue 
in the case and a refutation of a minor point raised by 
the appellee. 

The Court’s attention is again invited to Point VI of 
the Appellant’s brief wdiich summarizes appellant’s prin¬ 
cipal contentions. 

Appellee’s stock w’as sold to appellant and ownership 
transferred to him. He held all the rights as outright 
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owner thereof. Subsequently appellee elected “pur¬ 
suant to the [stock sale] contract” to exercise its option 
to redeem appellant’s stock. Under this set of facts 
there is only one determinative issue, i.e., what price 
appellee was required to pay upon redemption of the 
aforementioned stock. 


ARGUMENT 

I 

The Appellee Voluntarily Redeemed the Stock Thereby 
Recognizing the Validity of the Contract Despite 
Appellant’s Default on His Note. It Must, There¬ 
fore, Pay the Full Redemption Price Stipulated by 
the Contract. 

Appellant contends that the trial court erred in deny¬ 
ing appellee’s liability for payment of the full amount 
of the redemption price stipulated under the contract. 
The contract required payment of appellant’s cost plus 
twenty per cent of appellee’s net profits if and when it 
elected to redeem the stock. Default on the note can in 
no way be a factor in determining the redemption price 
—it is fixed. As appellee elected to and did redeem the 
stock pursuant to the option which it had reserved to 
itself under the contract, it should be held liable for 
payment of the full redemption price stipulated in the 
contract 

Furthermore, after appellant failed to pay the first 
installment on his note, appellee continued him in the 
employment which it sought by the contract, it continued 
to harvest the profits created by his labors, it made no 
demand upon him for payment of the note, and it did 
not exercise the right it had reserved to sell the colla¬ 
teral held as security for the note. Two and one-half 
years after the original default by appellant, appellee 
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voluntarily redeemed its stock “pursuant to the con¬ 
tract’ J but denied appellant his share of the profits. 
This it was estopped from doing. It could not take in¬ 
consistent positions and the trial court should have so 
held. 

n 

Stock Issued For a Valid Consideration Under Delaware 
Law is Not Void But Voidable. However, It Is Not 
Voidable Except at the Instance of Creditors and 
Innocent Stockholders Who Were Not Parties to 
the Issuance and Had no Knowledge Thereof. 

At page 14 of its brief, appellee sets out his point III: 

“THE COURT PROPERLY EXCLUDED EVI¬ 
DENCE OF A CONVERSATION RELATIVE TO 
OVERDUE PAYMENTS ON AN INSTALLMENT 
NOTE.” 

Under this heading (at page 16) appellee inserts an 
ancillary argument concerning Delaware corporation law. 
This argument is based upon a defense filed by appellee 
on May 2, 1951. Relying on Article IX, Section 3, of 
the Constitution of Delaware, appellee argues that the 
issuance of the stock to the appellant was void and of 
no effect because a note could not constitute considera¬ 
tion. 

Article IX Section 3 of the Delaware Constitution 
provides: 

“No Corporation shall issue stock, except for money 
paid, labor done, or personal property, or real estate 
or leases thereof, actually acquired by such Corpora¬ 
tion. 91 

It should be noted that upon an offer made to him 
by appellee, the appellant paid $1,000.00 in cash and 
gave a note for $24,000.00 which consideration was 
deemed adequate by the only remaining corporate officers, 
directors and stockholders of appellee. See Wise v. Uni- 
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versal Corporation (USDC Del 1950) 93 F. Snpp. 393, 
396. Moreover, assuming arguendo that the payment of 
$1,000.00 and execution of the note for $24,000.00 and its 
delivery as collateral (Cf. Baker v. Bankers Mortgage 
Co., 15 Del Ch 183 (1926) 133 A 698) could not be 
deemed adequate consideration because of the Delaware 
law, stock issued for invalid consideration is not void 
but only voidable. DuPont v. Ball (1918) 11 Del Ch 430, 
106 A 39. Scully v. Automobile Finance Co., (1920) 12 
Del. Ch. 174, 109 A. 49. In Finch v. Warrior Cement 
Corp. and Stuerwald v. Warrior Cement Corp. (1928) 16 
Del. Ch. 44, 141 A 54, the rule is laid down as follows: 

“In this state the issuance of stock without consid¬ 
eration does not render the issue void, though an 
attempt to exempt the issue from responsibility to 
pay lawful consideration is void. ’ ’ 

The significant point here, and the one that precludes 
the defense suggested by appellee, is that under the Del¬ 
aware law, stock issued for invalid consideration is void¬ 
able only at the instance of creditors or innocent stock¬ 
holders who had no knowledge of and were not parties 
to the issue of stock and who did not acquiesce therein. 

In the Finch case, supra, the Court in considering this 
point said at page 62: 

“She (the complaining stockholder) thus not only 
knew of the circumstances attending the issuance of 
the shares to Deer before becoming a stockholder of 
Warrior, but in the most emphatic way approved 
thereof and assented thereto by taking her proper 
portion in the exchange. If creditor’s rights were 
being asserted against the issuance of the stock to 
Deer, wre would be confronted with an entirely dif¬ 
ferent situation from that which we have here, where 
a stockholder seeks to undo that which her prior 
conduct, based on full knowledge, shows she had 
agreed to and participated in. Acquiescence and par¬ 
ticipation in an issue of stock, without consideration 
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or for on insufficient consideration, will bar the right 
of the assenting stockholder to complain against its 
issuance. In this state the issuance of stock without 
consideration does not render the issue void, though 
an attempt to exempt the issue from liability to pay 
lawful consideration therefor is void. DuPont, et al, 
v. Ball, et al, 11 Del. Ch. 430, 106 A. 39; Scully v. 
Automobile Finance Company, 12 Del. Ch. 174, 109 
A. 49.” 

This principle was followed in Granite Brick Co. v. 
Titus, 226 F. 557, (C.C.A. 4, 1915) under a statutory 
provision making it unlawful to issue stock until “fully 
paid”. 

See also Bankers Trust v. Rood (Iowa) 233, N. W. 
794; Bowan v. Imperial Theatres, 13 Del. Ch. 120; East¬ 
ern Building & Loan v. Williamson, 189 U. S. 122; Sco- 
ville v. Thayer, 105 U. S. 143; Cook on Corporations, 
Sec. 3; Fletcher Encyl. of Corp . Vol. 11, Sec. 5169. 

In a recent case on a similar point, Alexander v. PhU- 
lipps Petroleum Co. (CCA 10, 1942) 130 F. 2d, 593, the 
Court found that the evidence supported a conclusion 
that the facts with respect to the issuance of the chal¬ 
lenged shares were all disclosed by the books and records 
of the Delaware corporation. In denying the corporation 
the right to cancel the shares, the court said at page 609: 

“When a party with full knowledge of all the mate¬ 
rial facts, acts in recognition of the validity of a 
transaction or inconsistent with its repudiation and 
permits that other party to deal with the subject 
matter under the belief that the transaction is recog¬ 
nized as valid and fails for a long period to chal¬ 
lenge the transaction his acquiescence renders the 
transaction unimpeachable in equity.” 

Here too the facts relative to issuance of the stock 
for cash and notes w^ere fully set forth in the corporate 
records. Plfs. Ex. 1, App. 71A; Plfs. Ex. 2, App. 73A; Plfs. 
Ex. 5 App. 76A. Thus it is clear that neither the cor- 
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poration nor its other officers, directors and stockholders 
wonld have any standing to seek a declaration that ap¬ 
pellant’s stock was void if he still held it. Estoppel in 
pais and in time wonld prevent such a suit. Neither can 
the corporation, which has repurchased the stock, now 
advance such an argument. 

CONCLUSION 

Continuously, for over two and one-half years after 
appellant’s initial default on the note, the appellee elected 
to treat the contract of October 28, 1946, as a valid and 
subsisting one. Finally, by its letter dated August 10, 
1949, it elected to redeem the stock “pursuant to” the 
contract. Thus it freely accepted the benefits and ad¬ 
vantages accruing to it under the contract but now seeks 
to deny the liabilities imposed thereby. By its election 
to recognize the continued validity of the contract de¬ 
fendant surrendered * any other right or remedy it had. 
(See appellant’s main brief page 41). 

For the reasons not^d, we believe it is too late for 
appellee to maintain? successfully that the entire stock 
transfer agreement was invalid or that having elected to 
redeem the stock it may be excused from payment of the 
stipulated redemption price. 

Respectfully submitted, 

Sharp, O’Connor & Bogan 
Counsel for Appellant 
By James R. Sharp 





